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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 124,  and  501 

[FRL-3789-8] 

RIN  2040-AB70 

Treatment  of  Indian  Tribes  as  States 
for  Purposes  of  Sections  308, 309, 401, 
402,  and  405  of  the  Clean  Water  Act 
(CWA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Water  Quality  Act  of 
1987  (Pub.  L.  100-4)  amends  the  CWA  by 
adding  section  518  which  requires  EPA 
to  promulgate  regulations,  specifying 
how  Tribes  will  be  treated  as  States  for 
the  following  provisions  of  the  CWA: 
Title  II  (Constniction  Grants],  section 
104  (Research,  Investigation,  and 
Training),  section  106  (Grants  for 
Pollution  Control),  section  303  (Water 
Quality  Standards),  section  305  (Water 
Quality  Inventories),  section  308 
(Inspections,  Monitoring,  and  Entry), 
section  300  (Federal  En^cement), 
section  314  (Clean  Lakes),  section  319 
(Non-Point  Source  Program),  section  401 
(Certification),  section  402  (National 
Pollutant  Discharge  Elimination 
System),  and  section  404  (Dredge  and 
Fill  Permits). 

This  proposed  rule  would  (a)  establish 
requirements  for  determining  eligibility 
of  Indian  Tribes  to  be  treated  as  States 
for  purposes  of  CWA  sections  308,  309, 
402  and  405;  and  (b),  if  an  Indian  Tribe  is 
found  so  eligible,  allow  for  assuipption 
of  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program  and  State  sludge  management 
program.  U  ^so  provides  im  Ihe 
treatment  of  Imilan  Tribes  as  States  in 
the  NPDES  permit  program  for  purposes 
of  State  certification  of  activities 
requiring  a  federal  license  or  permit 
under  section  401  of  the  CWA.  This 
regulation  would  satisfy  the  statutory 
provisions  in  section  518  of  the  CWA 
with  respect  to  the  402  program,  and  is 
consistent  with  previous  Agency 
rulemaking  addressing  the  eligibility  of 
Indian  Tribes  to  assume  CWA  section 
405  State  sludge  management  programs. 
DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
May  11, 1992. 

ADDRESSES:  Send  written  comments  to 
Wendy  J.  Miller,  Office  of  Wastewater 
Enforcement  and  Compliance  (OWEC), 
Permits  Division  (EN-336), 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wendy ).  Wfilier,  OWEC,  Permits 
Division  (EN-3S6),  Environmental 
Protection  Agency,  401 M  Street.  SW., 
Washington.  DC  20460,  (202)  260-3716. 
The  administrative  record  for  this 
rulemaking  will  be  available  for 
inspection  and  copying  between  Sajn. 
and  4:30  p.m.  on  business  days  at 
OWEC,  Permits  Division,  401  M  Street. 
SW.,  Washington,  DC  20460,  room  208 
NE  Mall.  A  reasonable  fee  will  be 
charged  for  photocopying.  Inquiries  can 
be  made  by  calling  (202)  260-9543. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Authority 

The  over-all  objective  of  the  CWA  as 
amended  is  to  restore  and  maintain  the 
chemical,  physical  and  biological 
integrity  of  the  Nation's  water.  The  two 
national  goals  the  Act  estafaSished  in 
1972  include:  (1)  Eliminating  the 
discharge  of  pollutants  into  navigable 
waters;  and  (2)  achieving  an  interim 
water  quality  level  that  would  protect 
fish,  shellfish,  and  wildlife  while 
providing  for  recreation  in  and  on  the 
water  wherever  attainable. 

Since  1972,  section  101(b)  of  the  CWA 
makes  U  national  policy  to  recognize 
and  preserve  die  States'  primary 
responsibility  to  meet  these  goals.  Over 
the  past  20  years,  the  Agency  has 
focused  on  developing  standard 
operating  relationships  with  the  States 
and  localities.  These  relationshipis 
generally  led  to  the  successful  operation 
of  EPA  and  State  Programs  on  most 
lands  in  the  United  States. 

Congress,  through  amendments  to 
both  the  CWA  in  1987  and  the  Safe 
Drinking  Water  Act  (SDWA)  in  1988, 
has  authorized  EPA  to  treat  Indian 
Tribes  as  States  under  various 
provisions  of  these  Acts.  Amendments 
to  both  statutes  required  the  Agency  to 
promulgate  regulations  that  wotdd 
establish  exai^y  how  Tribes  would  be 
treated  as  States. 

The  February  4, 1987,  amendments  to 
the  CWA  (33  U.S.C.  1251  et  seq.lndded 
a  new  section  518  entitled  “Indian 
Tribes.''  These  Amendments  aufiiorize 
EPA  to  treat  Indian  Tribes  as  States  for 
the  purposes  of  certain  provisions  of  the 
Act,  and  provide  grant  and  contract 
assistance  (for  certain  of  these 
programs)  to  Indian  Tribes  where 
appropriate.  The  Amendments  require 
EPA  to  promulgate  regulations 
specifying  how  the  Agency  will  treat  an 
Indian  Tribe  as  a  State  under  the 
following  provisions:  Title  II 
(Construction  Grants),  section  164 
(Research,  Investigation,  and  Tnamng), 
section  106  (Grants  for  Pollution 


Control),  section  303  (Water  Quality 
Standards  and  Implementation  Plans), 
section  305  (Water  Quality  Inventory), 
section  308  (Inspections,  Monitoring, 
and  Entry],  section  309  (Federal 
Enforcement],  section  314  (Clean  Lakes], 
section  319  (Nonpoint  Source),  section 
401  (Certification),  section  402  (National 
Pollutant  Discharge  Elimination 
System),  and  section  404  (Dredge  and 
Fill  Permit  Program).  In  addition,  as  will 
be  discussed  further  below,  today's 
proposal  also  would  address  Tribal 
assumption  of  CWA  section  405  State 
sludge  management  programs. 

Section  518(e)  of  the  CWA  establishes 
certain  criteria  an  Indian  Tribe  must 
meet  before  treatment  as  a  State  is 
authorized:  (1)  “The  Indian  Tribe  has  a 
governing  body  carrying  out  substantial 
governmental  duties  and  powers";  (2) 
“the  functions  to  be  exercised  by  the 
Indian  Tribe  pertain  to  the  management 
and  protection  of  water  resources  which 
are  held  by  an  Indian  Tribe,  held  by  the 
United  States  in  trust  for  Indians,  held 
by  a  member  of  an  Indian  Tribe  if  such 
property  interest  is  subject  to  a  trust 
restriction  on  alienation,  or  otherwise 
within  the  borders  of  an  Indian 
reservation";  (3)  “the  Indian  Tribe  is 
reasonably  expected  to  be  capable,  in 
the  Administrator's  judgment,  of 
carrying  out  the  functions  to  be 
exercised  in  a  manner  consistent  with 
the  terms  and  purposes  of  the  Act  and  of 
all  applicable  regulations." 

In  addition  to  the  eligibility 
requirements  specified  in  section  518(e), 
section  518(h](2]  defines  Indian  Tribes 
as  follows;  “  ‘Indian  Tribe'  means  any 
Indian  Tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  the 
Interior  and  exercising  governmental 
authority  over  a  Federal  Indian 
reservation."  Consequently,  existing 
Federal  recognition  and  governmental 
autoority  over  reservation  lands  must 
also  be  demonstrated  by  an  Indian  Tribe 
seeking  authorization  to  administer  the 
NPDES  or  State  sludge  management 
programs. 

B.  Development  of  This  Rule 

Based  on  the  statutory  amendments  to 
tibie  CWA.  there  are  currently  regulations 
related  to  five  separate  CWA  programs 
at  different  stages  of  development  in  the 
Agency:  (1)  Construction  Grants 
program,  (2)  Water  Quality  Standards 
program  (including  the  required  conflict 
resolution  mechanism),  (3)  Dredge  and 
Fill  Permit  program  on  Federal  Indian 
reservations,  (4)  National  Pollutant 
DischaiSB  Elimination  System  permit 
progrsm  and  State  sludge  management 
progcsBMn  Federal  Indian  reservations, 
nad  (^CWA  grants  programs  for 
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Federal  Indian  reservations.  To  promote 
consistency  among  the  various 
regulations  being  developed,  an  intra- 
Agency  oversight  committee  was 
established.  Efforts  are  being  made  by 
this  committee  to  develop  parallel 
requirements  where  appropriate  in  order 
to  reduce  the  burden  on  Tribes  that 
choose  to  apply  for  any  of  these 
programs. 

EPA  has  already  issued  regulations  (1) 
specifying  how  Indian  Tribes  will  be 
treated  as  States  for  purposes  of  the 
Public  Water  System  and  Underground 
Injection  Control  (UIC)  programs  under 
the  SDWA  (53  FR  37396,  September  26, 
1988)  (referred  to  below  as  the  “SDWA 
Indian  Primacy  Rule"),  and  (2) 
promulgating  federal  UIC  programs  on 
all  Indian  lands  where  an  applicable 
program  had  not  been  in  place  (53  FR 
43084,  October  25, 1988).  The  SDWA 
Indian  Primacy  Rule  is  being  used  as  a 
model  for  developing  parallel  regulatory 
approaches  in  the  forthcoming  CWA 
Indian  regulations. 

The  CWA  Indian  grant  regulations 
have  been  promulgated  in  interim  final 
form  (54  FR  14354,  April  11, 1989;  55  FR 
27092,  June  29, 1990).  The  Agency  has 
also  published  proposed  regulations 
regarding  treatment  of  Indian  Tribes  as 
States  for  purposes  of  the  Dredge  and 
Fill  Permit  program  (section  404  of  the 
CWA)  (54  FR  49180,  Nov.  29, 1989)  as 
well  as  proposed  and  final  regulations 
concerning  the  Water  Quality  Standards 
and  Certification  programs  (sections  303 
and  401  of  the  CWA)  (54  FR  39098, 
September  22, 1989)  and  (56  FR  64876, 
December  12, 1991).  Today’s  proposed 
regulations  are  very  similar  to  those 
already  proposed  and  also  incorporate, 
where  appropriate,  changes  in  response 
to  comments  already  received  on  those 
proposals. 

Section  518(e)  of  the  CWA  requires 
consultation  with  Indian  Tribes  during 
regulation  development.  The  CWA  also 
requires  the  Administrator  to  consult 
affected  States  sharing  common  water 
bodies  and  provide  a  mechanism  for  the 
resolution  of  any  unreasonable 
consequences  that  may  arise  as  a  result 
of  differing  water  quality  standards  that 
may  be  set  by  States  and  Tribes  located 
on  common  bodies  of  water. 

In  keeping  with  this  requirement,  the 
Agency  decided  a  multi-faceted 
consultation  approach  would  be  most 
appropriate.  Tribal  and  State 
representatives'were  appointed  to  serve 
on  various  CWA  Indian  workgroups.  In 
some  cases,  workgroup  meetings  have 
been  noticed  in  the  Federal  Register 
inviting  the  public  to  observe  and  offer 
comment.  Other  efforts  to  consult  with 
Tribes  and  States  have  included 
national  meetings  across  the  country  to 


discuss  the  regulatory  approaches 
proposed  in  the  various  CWA 
regulations,  EPA  officials’  attendance  at 
both  Tribal  and  interested  State 
meetings  to  present  regulatory 
approaches  being  considered,  and 
distribution  of  the  draft  proposed 
language  for  broad  review  at  an  early 
stage  of  the  regulation  development. 

On  April  12, 1989,  a  draft  of  this 
proposed  regulation  was  circulated  for 
preliminary  comment  to  various 
persons,  including  States,  Indian  Tribes, 
and  EPA  personnel.  Comments  were 
received  from,  among  others,  the  Inter 
Tribal  Council  of  Arizona,  Inc.,  the 
Seminole  Tribe  of  Florida,  the 
Minnesota  Chippewa  Tribe,  the  Tulalip 
Indian  Tribe,  the  State  of  Washington 
Department  of  Ecology,  the  Colorado 
River  Board  of  California,  the  Colorado 
River  Basin  Salinity  Control  Forum,  the 
State  of  California  Water  Resources 
Control  Board,  and  the  New  Mexico 
Health  and  Environment  Department. 

As  appropriate,  those  comments  were 
incorporated  in  this  text.  EPA  is  also 
providing  a  preliminary  response  below 
to  several  of  the  comments,  and  will 
respond  to  all  comments  before  issuance 
of  the  final  regulations. 

C.  EPA  Indian  Policy 

This  rule  is  consistent  with  Federal 
Policy  statements  regarding  Indian 
Tribes.  On  January  24, 1983,  the  Federal 
government  established  an  Indian  policy 
statement  providing  for  treatment  of 
Tribal  governments  on  a  govemment-to- 
govemment  basis  and  supporting  the 
principle  of  self-determination  and  local 
decision-making  by  Indian  Tribes.  In  an 
Indian  policy  statement  dated  June  14, 
1991,  the  President  reaffirmed  his 
support  for  the  1983  statement.  EPA 
subsequently  adopted  its  own  Indian 
policy  statement  and  implementing 
guidance  in  November  1984.  In  February 
1990  and  July  1991,  the  Administrator 
reaffirmed  his  support  for  the  1984 
statement. 

The  EPA’s  policy  is  "to  give  special 
consideration  to  Tribal  interests  in 
making  Agency  policy,  and  to  insure  the 
close  involvement  of  Tribal 
Governments  in  making  decisions  and 
managing  environmental  programs 
affecting  reservation  lands."  In  practice, 
EPA’s  policy  is  to  work  directly  with 
Tribal  governments  as  independent 
authorities  for  reservation  affairs, 
recognizing  that  they  are  not  political 
subdivisions  of  States. 

D.  Supplemental  Statutory  Background 

In  1972,  Congress  established  the 
NPDES  permit  program  to  regulate  the 
discharge  of  pollutants  into  “waters  of 
the  United  States.”  The  CWA  prohibits 


the  discharge  of  pollutants  without  an 
NPDES  permit  (section  301).  Congress 
gave  States  the  option  of  assuming 
NPDES  permit  program  authority, 
subject  to  EPA  approval  (section  401). 
Currently,  a  State  assuming  this 
responsibility  may  operate  a  partial  or 
phased  in  program  in  accordance  with 
section  402(n)  of  the  CWA. 

The  Act  prescribes  minimum 
requirements  which  States  must  meet 
before  exercising  their  option  to  assume 
the  NPDES  program,  and  assigns 
program  approval  and  oversi^t 
responsibility  to  EPA.  EPA  regulations 
applicable  to  the  NPDES  program 
appear  at  40  CFR  parts  122-125,  with  the 
procedures  and  criteria  for  State 
assumption  of  the  NPDES  permit 
program  being  set  forth  in  part  123.  Once 
a  Tribe  is  determined  to  be  eligible  for 
treatment  as  a  State,  the  Tribe  must 
meet  the  requirements  for  an  approvable 
NPDES  program  speciHed  in  40  CFR  part 
123  in  order  to  assume  the  authority  to 
issue  CWA  section  402  permits,  except 
in  the  area  of  criminal  enforcement 
responsibility,  in  which  case  EPA  is 
proposing  to  establish  an  alternative 
procedure  which  would  be  available  as 
discussed  below. 

Section  405  of  the  CWA  addresses 
requirements  regarding  the  utilization  or 
disposal  of  sewage  sludge,  and  directs 
EPA  to  issue  regulations  providing 
guidelines  for  the  disposal  and 
utilization  of  sewage  sludge.  The  CWA 
was  amended  in  1987  to  add  a  new 
section  405(f)  establishing  a  permitting 
program  to  implement  sludge 
management  requirements.  The  Agency 
has  promulgated  regulations  codified  at 
40  CFR  parts  123  and  501  which  address 
State  sludge  management  programs 
under  CWA  section  405  (54  FR  18716. 
May  2. 1989).  Section  405(f)(1)  provides 
for  incorporation  of  sludge  use  or 
disposal  requirements  into  either  CWA 
section  402  NPDES  permits  (or  other 
permits  issued  under  certain  other 
Federal  environmental  laws)  or  into 
State  sludge  management  permits  issued 
under  State  sludge  management 
programs  approved  by  EPA.  The 
reg^ations  applicable  to  State  sludge 
management  programs  (including  State 
sludge  management  permits)  appear  at 
40  CFR  part  501  for  non-NPDES 
programs,  and  parts  122  and  123  for 
NPDES  programs. 

Section  518(e)  expressly  addresses 
assumption  of  section  402  NPDES 
permitting  authority  by  eligible  Indian 
Tribes,  and  this  basis  for  sludge 
permitting  is  addressed  by  the  changes 
proposed  today  with  regard  to  the 
NPDES  program.  While  section  518(e)  of 
the  CWA  does  not  expressly  address 
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Tribal  asstanpUcm  trf  noa-NPDES  State 
sludge  mBtragement  program  permits 
under  section  405,  the  final  State  sludge 
management  program  regulations 
addressed  this  issue  in  the  preanible  (54 
FR  18751),  and  ’ttie  didinition  of  **81316" 
set  ford)  at  40  CFK  501.2  recognizes  that 
Indian  Tribes  ma^  assume  au^ 
programs  if  they  meet  the  ehgibflity 
requirements  trf  C^A  section  S18(e). 

The  preamble  to  the  final  State 
management  program  regulations  noted 
that  regiAatrons  governing  procedures 
and  criteria  forTribal  assumption  of 
CWA  programs  were  forthcoming,  and 
today’s  proposal,  in  addition  to 
estaldisihing  criteria  for  Tribal 
assumption  of  the  NPDES  program, 
would  establish  similar  criteria  for 
Tribal  assumption  of  CWA  section  405 
State  sludge  management  programs. 

As  the  preamble  to  the  final  sludge 
program  regulations  provided,  there  are 
several  important  reasons  ndiy  Indian 
Tribes  may  apply  for  assumption  of  non- 
NPDES  State  sludge  management 
programs. 

In  the  1988  proposal  of  part  501.  EPA 
proposed  treating  Indian  Tribes  as  States  for 
purposes  of  non-NPDES  section  405(f)  sludge 
management  programs  even  Ihou^  section 
516(e),  which  addresses  the  status  of  Indian 
Tribes  under  the  CWA  does  not  specifically 
list  section  405  as  a  program  for  whidi  EPA 
may  treat  an  Indian  Tribe  as  a  State.  EPA 
reasoned  that  omission  of  section  405  from 
section  518  was  the  result  of  oversight,  not  of 
deliberation.  EPA  advanced  two  basic 
reasons  in  support  of  this  position.  First, 
section  '518  authorized  treating  Indian  Tribes 
as  States  for  purposes  of  other  sludge 
management  activities.  e.g..  Title  II 
(construction  grants)  and  section  303  (water 
quality  standi^s  and  implementation  plans), 
^cond.  section  518  would  clearly  allow 
Indian  Tribes  to  he  treated  as  St^es  for 
puqjoses  of  administering  an  approved 
NPDES  program  ^including  sludge 
management)  and  there  is  no  reason  why 
Indian  Tribes  should  not  be  similarly  treated 
for  purposes  of  administering  a  non-NPDES 
program  dwt  regulated  the  same  activities. 

[54  FR  187514 

Stales  are  also  empowered  by  section 
401  of  the  CWA  to  certify  that  federal 
permits  or  licenses  issued  by  federal 
agencies,  do  not  violate,  among  other 
things,  the  State*s  water  quality 
standards.  Under  section  518(e)  of  the 
CWA.  Indian  Tribes  are  eligible  for 
treatment  as  Stales  for  section  401 
certification  purposes.  As  noted  above, 
the  assunq)tion  of  401  certificalion 
authority  by  Indian  Tribes  as  States  was 
addressed  in  a  separate  final  rulemaking 
package  (56  FR  64876,  December  12. 

1991)  by  amendment  of  40  CFR  part  131, 
governing  water  quality  standards.  40 
CFR  131.4(c)  provides  dial  "[wjhere  EPA 
determines  that  a  Tribe  qualifies  for 


treatment  as  a  State  for  purposes  of 
water  quality  standards,  the  Tribe 
likewise  qucdifies  for  treatment  as  a 
State  for  purposes  of  certifications 
conducted  under  Clean  Water  Act 
section  401."  '56  FE  54894. 

Today’a  proposed  rule  also  makes  a 
corresponding  change  to  the  State 
certification  provisions  of  Sulq»aTt  D  of 
40  CFR  Part  124.  Part  124  states  the 
procedures  for  issuing  permits  for 
several  EPA  programs.  Subpart  D 
describes  various  procedures  applicable 
only  to  the  NPDES  program  and 
specifically  provides  for  State 
certification  of  NPDES  permits  pursuant 
to  CWA  section  401(a)(1).  As  added  by 
this  proposed  rule,  new  §  124.51(c) 
follows  f  131.4(c4  in  stating  that  an 
Indian  Tribe  qualified  for  treatment  as  a 
State  forpuiposes  of  the  Water  Quality 
Standards  Program  is  likewise  qualified 
for  treatment  as  a  State  for  purposes  of 
State  certification  of  water  quality 
standards  pursuant  to  CWA  section 
401(a)(1). 

Section  518  of  the  CWA  also  provides 
for  treatment  of  Indian  Tribes  as  States 
for  purposes  of  sections  308  and  309  of 
the  CWA.  Under  today’s  proposal,  any 
Tribe  which  is  approved  to  be  treated  as 
a  State  for  purposes  of  sections  402  and/ 
or  405  of  the  CWA  will  automatically  be 
eligible  to  be  treated  as  a  State  for 
purposes  of  sections  508  and  309.  EPA 
will  also  make  clear  in  the  final  ixile 
providing  for  treatment  of  Indian  Tribes 
as  States  for  purposes  of  section  404  of 
the  CWA  that  any  Tribe  approved  to  be 
treated  as  a  State  for  purposes  of 
section  404  similarly  will  automatically 
be  eligible  to  be  treated  as  a  State  for 
purposes  of  sections  308  and  309.  Thus, 
EPA  does  not  need  to  and  does  not  plan 
to  issue  separate  regulations  dealing 
with  treatment  of  a  State  for  sections 
308  and  309. 

Under  the  provisions  of  section  309, 
EPA  may  take  specified  enforcement 
actions  whenever  file  Administrator 
finds  that  a  person  is  in  violation  of 
various  provisions  of  the  Act  (including 
section  405),  of  any  permit  condition  or 
limitation  in  an  NPDES  permit 
implementing  various  provisions  of  the 
CWA,  or  of  specified  pretreatment 
program  requirements.  Section  309  also 
establishes  penalties  for  violations  of 
specific  provisions  of  the  Act  (including 
section  405),  of  any  permit  condition  or 
limitation  in  an  NPDES  permit 
implementing  various  provisions  of  the 
CWA,  or  of  specified  pretreatment 
program  requirements.  As  discussed 
above,  a  Tribe  treated  as  a  State  for 
purposes  of  sections  402  and/or  405 
would  be  eligible  to  apply  to  administer 
the  NPDES  (including  the  pretreatment 
and  NPDES  sludge  components)  or  State 


sludge  management  permit  programs 
under  40  CFR  Parts  12J  nr  501.  Those 
State  program  regtfiations  require  States 
to  have  specified  enforcement  powers, 
including  the  power  to  assess  stated 
penalties.  See  40  CFR  123.27,  403.10,  and 
501.17.  As  with  any  authorized  State, 
EPA  has  the  authority  to  enforce  any 
NPDES  or  State  sludge  management 
permit  issued  by  an  Indian  Tribe  treated 
as  a  State  whidi  had  obtamed 
authorization  under  40  CFR  part  123  or 
501. 

In  addition,  any  Tribe  treated  as  a 
State  lor  purposes  of  the  NPDES  or  State 
sludge  management  programs  will  also 
automatically  be  eligible  4o  be  treated  as 
a  State  for  purposes  of  section  308(c) 
(State  inspection  authority  for  point 
souroes)  for  similar  reasons  as  section 
309.  Recognition  of  State  inspection 
authority  is  part  of  the  NPO^  or  State 
sludge  management  permit  program 
authorization  requirements  for  which  a 
State  must  apply  once  it  is  treated  as  a 
State  under  sections  402  and/or  405.  See 
40  CFR  123.26,  403.10,  and  501.16. 

Today’s  proposal  is  the  last  that  EPA 
plans  to  issue  implementing  section  518 
of  the  CWA.  EPA  has  already  issued 
regulations  allowing  for  treatment  of 
Tribes  as  States  under  sections  106,  303, 
314,  319, 401  (in  part)  and  Title  II,  and 
proposed  regulations  to  treat  Tribes  as 
States  for  purposes  of  sections  404  and 
309  (in  parQ,  as  indicated  above. 
Today*s  proposal  covers  sections  308, 
309  (in  part),  401  (in  part),  402,  and  405 
(althou^  not  explicitly  mentioned  in 
section  518). 

The  only  sections  of  the  CWA 
explicitly  identified  in  section  516  for 
which  EPA  has  not  yet  specified 
treatment  as  a  State  procedures  are 
sections  104  and  305.  EPA  does  not 
believe,  however,  that  additional 
regulations  are  necessary.  Section  104 
authorizes  a  variety  of  grants  and 
funding  to  organizations  for  research, 
investigations,  training,  etc.  Tribes 
currently  are  eligible  under  the  major 
funding  provisions  of  section  104 
regardless  of  whether  they  are  treated 
as  States  for  puiposes  of  the  Act.  Thus, 
EPA  has  determined  that  specific 
regulations  are  not  needed  to  effectuate 
the  purpoaes  of  section  SiS.  With 
respect  to  section  305,  EPA  has  already 
waived  the  reqiHrement  to  submit  a 
biennial  report  for  Indian  Tribes  imder 
section  305(b).  See  40  CFR  130.4;  54  FR 
14354, 14357  (April  11. 1989).  Thus, 
regulations  treating  Tribes  as  States  for 
section  305  would  be  superfluous. 


Fedend  Register  /  VoL  57^  No.  47  /  Tuesday.  March  10.  1992  /  Proposed  Rules 


8525 


II.  Summary  and  Explmia^^  of  Today’s 
Action 

Today’s  proposed  nrie  would 
implement  section  518  of  the  CWA 
which  authorizes  EPA  to  treat  an  Indian 
Tribe  as  a  State  for  assumption  of  the 
NPDES  permit  program  if  the  Indian 
Tribe  meets  the  eligibility  criteria  and 
would  also  allow  Tribal  assumption  of 
CWA  section  405  State  sludge 
management  programs. 

The  criteria  for  treating  Indian  Tribes 
as  States  under  the  CWA  and  the 
SDWA  are  very  similar.  The  Agency 
interids  to  establish  the  least 
burdensome  process  possible  for  Tribes 
to  demonstrate  State  eligibility.  When 
most  or  all  regulations  under  the  SDWA 
and  CWA  stipulating  how  Tribes  shall 
be  treated  as  States  are  final,  the 
Agency  will  develop  procedures  to 
implement  a  single  application 
procedure  for  the  SDWA  and  CWA 
programs  for  these  aspects  that  are 
similar  under  both  statutes. 

Most  qualification  criteria  are  of  a 
general  nature  and  need  only  be 
provided  when  a  Tribe  first  applies  for 
"treatment  as  a  State"  under  the  SDWA 
or  CWA.  For  example,  the  "Federal 
recognition"  and  “governmental  duties 
and  powers”  criteria  will  almost  always 
require  the  same  showing  for  a  Tribe 
and  would  ordinarily  need  to  be 
demonstrated  only  during  the  first 
application  a  Tribe  submitted  under 
either  of  the  Acts. 

Howevor,  the  Agency  believes  that 
even  with  a  streamlined  application 
procedure,  some  qualifications  will  still 
need  to  be  demonstrated  separately  for 
each  program,  particularly  regarding 
capability.  For  example,  a  Tribe  may 
possess  the  requisite  capability  to 
establish  water  quality  standards  but 
not  to  assume  the  NPDES  permit 
program.  Yet  the  Agency  does  not  wi^ 
to  put  Tribes  through  the  burden  of  filing 
complete  applications  for  treatment  as  a 
State  for  each  separate  program. 
Consequently,  the  Agency  will  allow 
Indian  Tribes  which  have  previously 
been  designated  as  a  State  under  either 
SDWA  or  CWA  to  provide  only  that 
information  which  is  unique  to  the 
specific  additional  program(s)  (which 
may  include  demonstrating  adequate 
regulatory  authority  to  administer  the 
specific  program)  the  Tribe  is  applying 
for. 

As  is  the  case  for  States,  an  Indian 
Tribe  must  have  its  own  legal 
authorities  to  administer  a  program 
under  the  CWA;  EPA  cannot  delegate  its 
own  authority.  However,  the  Agency 
considered  whether  the  lack  of 
comprehensive  criminal  enforcement 
authority  would  preclude  Tribes  from 


applying  for  the  NK>ES  (section  402)  or 
CWA  section  405  State  ^dge 
management  pit^rams,  and  the  Dredge 
and  Fill  Permit  fm^am  (section  404) 
that  currently  require  such  authority  for 
an  approvable  State  program. 

Section  1451  of  SDWA  specifically 
states  that  Indian  tribes  are  not  required 
to  exercise  criminal  enforcement 
jurisdiction  for  primary  enforcement 
responsibility.  The  CWA  Amendments, 
however,  do  not  include  similar 
language  indicating  whether  it  would  be 
appropriate  to  treat  a  Tribe  not  having 
criminal  enforcement  authority  over  all 
individuals  on  the  reservation  as  a  State 
where  such  authority  is  currently 
required  for  State  program  assumption. 

The  Agency  realizes  that  a 
comprehensive  criminal  enforcement 
requirement  could  raise  substantial 
impediments  to  Tribal  assumption  of 
those  CWA  programs  that  require  such 
authorities  of  States.  Federal  law  bars 
Indian  Tribes  firom  trying  criminally  or 
punishing  non-Indians  in  the  absence  of 
a  treaty  or  other  agreement  to  the 
contrary.  Oliphant  v.  Suquamish  Indian 
Tribe,  435  U.S.  191  (1978).  In  addition, 
the  Federal  Indian  Civil  Rights  Act 
prohibits  any  Indian  court  or  tribunal 
from  imposing  any  criminal  fine  greater 
than  $5,000  upron  Indians  within  its 
jurisdiction  (25  U.S.C.  1302(7)). 

The  Agency  believes  that  even  though 
Congress  did  not  explicitly  waive  the 
requirement  under  CWA,  as  under 
SDWA,  that  Congress  ncmetheless 
intended  Tribes  to  be  able  to  obtain 
primacy  without  demonstrating 
comprehensive  criminal  enforcement 
authority.  If  EPA  were  to  infer  that 
Congress,  by  failing  to  insert  language 
similar  to  that  contained  in  section  1451 
of  SDWA.  intended  not  to  waive  the 
criminal  enforcement  requirement, 
EPA’s  reading  would  make  part  of 
section  518  of  CWA  a  nullity,  since 
absent  further  legislative  action,  no 
Tribe  would  be  aide  to  assume  a 
program  under  402  or  404  of  CWA.  This 
reading  would  contradict  the  clear 
intent  of  section  518  to  allow  Tribes  to 
assume  all  specified  CWA  programs 
where  they  meet  the  518(e)  criteria  and 
further  would  violate  two  traditional 
rules  of  statutory  construction:  (1) 
Legislation  should  not  be  interpreted  as 
being  meaningless,  if  at  all  possible;  and 
(2)  ambiguous  Federal  statutes 
addressing  Indian  affairs  should  be 
interpreted  to  the  benefit  of  the  Tribes. 

Sections  123.27  of  the  NPDES 
regulations  and  501.17  of  the  State 
sludge  management  program  regulations 
require  that  a  State  have  criminal 
enforcement  authority  to  be  approved. 
This  notice  proposes  to  amend  those 
existing  regulations  and  add  new 


proposed  IS  123.34  and  501.25  so  that 
Tribes  will  not  be  required  to  exercise 
comprehensive  criniina)  miforcement 
jurisdiction  as  a  condition  to  assuming 
the  402  or  State  sludge  management 
programs.  Under  the  proposal.  Tribes 
would,  instead,  be  reqoi^  to  provide 
for  the  timely  and  apprc^niate  referral  of 
criminal  enforcenwnt  matters  to  the 
Regional  Administrator  when  tribal 
enforcement  authority  does  not  exist 
(i.e.,  for  non-Indians  or  fines  over 
$5,000).  Such  procedures  must  be 
established  in  a  formal  Memorandum  of 
Agreement  with  die  Regicmal 
Administrator.  Related  changes  to  cross- 
reference  to  the  enforcement  authority 
provisions  of  §|  123.34  and  501.25  would 
also  be  made  in  proposed  {§  123.25, 
501.1(c)(5),  and  501.15(b).  The  Tribe 
would,  of  course,  stilt  be  required  to 
carry  out  its  monitoring  and  compliance 
responsibilities  and  assist  in  the 
identification  of  potential  criminal 
vicdators.  Thus,  the  lack  of 
comprehensive  Tribal  criminal 
enforcement  authority  should  not 
prevent  a  Tribe  from  having  an 
approvable  402  or  405  State  program. 

Because  CWA  program  funds  are 
limited,  many  Indian  Tribes  may  decide 
it  is  not  cost-effective  or  otherwise 
beneficial  to  apply  for  various  CWA 
program  authorities.  The  Agency 
encourages  Tribes  to  carefully  consider 
which  of  the  available  programs  would 
be  beneficial  to  assume  and  to  target  the 
Tribal  efforts  and  resouices  towards 
those  specific  pro^ams.  The  Agency 
notes  that  Tribal  assumption  of  the 
CWA  programs  discussed  in  today’s 
rule  is  voluntary  on  the  part  of  the 
Tribes. 

In  order  to  facilitate  consistent 
implementation  of  the  requirements  of 
the  CWA.  an  Indian  Tribe  and  the  State 
or  States  adjacent  to  the  lands  where 
such  Tribe  is  located  may  enter  into  a 
cooperative  agreement,  subject  to  the 
review  and  approval  of  the 
Administrator  or  his  delegatee,  to  jointly 
plan  and  administer  the  requirements  of 
this  Act  (see  section  518(d)  of  the  CWA). 

The  A^ncy  strongly  encourages  such 
cooperative  agreements,  because  of  the 
relative  benefits  such  as  information 
and  resource  sharing.  The  Agency  does 
not  have  any  specific  criteria  that  a 
cooperative  agr^ment  must  meet,  so 
long  as  all  parties  involved  approve  it 
and  it  complies  with  the  intent  and 
administrative  requirements  of  the 
CWA.  In  situations  where  EPA  is  a 
signatory  to  a  cooperative  agreement,  all 
Federal  requirements  that  govern  such 
agreements  must  also  be  met. 

Draft  cooperative  agreements  should 
be  submitted  to  the  Regional 
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Administrator  for  review  and  approval. 

If  necessary,  the  Agency  will  develop 
guidance  to  assist  the  Tribes  and  States 
in  developing  cooperative  agreements. 

A.  Treatment  of  Indian  Tribes  as  States 

With  the  exception  of  criminal 
enforcement  requirements,  eligible 
Tribes  seeking  approval  of  the  NPDES 
or  State  sludge  management  programs 
will  be  required  to  comply  with  all 
existing  requirements  for  those 
programs.  For  the  NPDES  program 
(including  NPDES  sludge  management 
programs),  these  requirements  are 
contained  in  the  regulations  at  part  123; 
for  the  CWA  section  405  State  sludge 
management  program,  the  applicable 
requirements  are  found  at  part  501. 

Those  Parts  set  out  specihc 
requirements  for  State  program 
submissions,  approval  procedures,  and 
programmatic  and  enforcement 
authorities.  Today’s  proposal  makes 
several  revisions  to  parts  122-124  and 
part  501  in  order  to  set  out  and  clarify 
NPDES  and  State  sludge  management 
program  requirements  for  Indian  Tribes. 

No  amendments  are  proposed  to  40 
CFR  part  403  governing  the  pretreatment 
program  because  no  changes  to  part  403 
are  necessary  to  allow  a  Tribe  to  apply 
for  pretreatment  authority,  once  changes 
are  made  to  parts  122  and  123.  See  40 
CFR  403.1(b)(3)  and  403.10.  Part  403 
incorporates  the  definition  of  "State”  in 
40  CHI  122.2  (which  is  proposed  to  be 
revised  by  this  rule)  in  its  definitional 
section.  See  40  CFR  403.3(m). 

This  proposed  rule  would  amend  40 
CFR  parts  122-124  and  part  501  to 
implement  CWA  section  518  and  create 
procedures  for  Indian  Tribes  to  apply  to 
EPA  for  treatment  as  a  State  in  order  to 
be  eligible  to  apply  concurrently  or 
sequentially  for  assumption  of  the 
NPDES  and  State  sludge  management 
programs.  As  will  be  discussed  further 
below,  the  proposal  would  add  new 
§§  123.31-123.34  and  501.22-501.25  to  the 
regulations  to  establish  criteria  Indian 
Tribes  must  meet  for  treatment  as  a 
State,  list  the  information  the  Tribe  must 
provide  in  its  application  to  EPA,  and 
provide  a  procedure  for  EPA  to  formally 
review  applications  for  "treatment  as  a 
State.”  The  Administrator  has  delegated 
his  authority  to  determine  the  treatment 
of  Tribes  as  States  to  the  Regional 
Administrators.  The  requirements  a 
Tribe  must  meet  under  all  the  CWA 
Indian  regulations  are  as  identical  as 
possible  leaving  room  for  program 
speciRc  requirements  which  are 
explained  further  in  the  capability 
requirements  section  of  this  notice. 

As  mentioned  previously,  section  518 
of  the  CWA  stipulates  that  a  Tribe  is 


eligible  for  treatment  as  a  State  if  it 
meets  the  following  criteria: 

(1)  Is  Federally  recognized; 

(2)  Carries  out  substantial 
governmental  duties  and  powers  over  a 
Federal  Indian  reservation; 

(3)  Has  appropriate  regulatory 
authority  over  surface  waters  of  the 
reservation:  and 

(4)  Is  reasonably  expected  to  be 
capable  of  administering  the  relevant 
CWA  program. 

The  Agency  believes  the  language  in 
section  518  requires  that  each  of  these 
eligibility  criteria  be  satisfied  through  a 
separate  demonstration  by  a  Tribe 
following  the  procedures  these  proposed 
regulations  set  forth  in  §  §  123.31-123.33 
for  the  NPDES  program  and  501.22- 
501.24  for  the  State  sludge  management 
program.  These  procedures  are  intended 
to  ensure  Tribes  who  are  treated  as 
States  meet  the  requirements  in  the 
CWA,  not  to  act  as  a  barrier  to  program 
assumption.  The  Agency  hopes  that  as 
many  Tribes  as  possible  will  assume 
responsibility  for  the  CWA  programs 
where  the  Tribe  and  the  Agency  deem  it 
appropriate. 

1.  Federal  Recognition 

With  respect  to  Federal  recognition  as 
an  Indian  'Tribe,  the  Secretary  of  the 
Interior  periodically  publishes  a  list  of 
Federally  recognized  Tribes.  If  the 
applicant  appears  on  this  list  it  need 
only  state  that  this  is  so.  If  the  Tribal 
name  does  not  appear  on  this  list 
because  the  list  has  not  been  updated, 
the  Tribe  can  still  provide  appropriate 
documentation  to  EPA  verifying  that  it  is 
Federally  recognized  by  the  Secretary  of 
Interior.  The  proposed  regulations 
applicable  to  this  issue  appear  in 
§§  123.31(a)(1),  123.32(a),  501.22(a)(1), 
and  501.23(a). 

2.  “Substantial  Governmental  Duties 
and  Powers” 

In  addition,  a  Tribe  must  satisfy  the 
second  criterion  that  the  Tribe  is 
“carrying  out  substantial  governmental 
duties  and  powers.”  The  Agency  defines 
“substantial  governmental  duties  and 
powers”  to  mean  that  the  Tribe  is 
currently  performing  governmental 
functions  to  promote  the  public  health, 
safety,  and  welfare  (of  the  affected 
population]  within  a  defined 
geographical  area.  The  proposed 
regulations  applicable  to  this  issue 
appear  in  §§  123.31(a)(2),  123.32(b), 
501.22(a)(2),  and  501.23(b).  Many  Indian 
Tribal  governments  perform  functions 
traditionally  performed  by  sovereign 
governments.  Examples  of  such 
functions  include,  but  are  not  limited  to, 
levying  tax,  acquiring  land  by  exercising 
the  power  of  eminent  domain,  and 


police  power  (i.e.,  providing  for  the 
public  health,  safety,  and  general 
welfare  of  the  affected  population). 

Based  on  comments  on  the  SDWA 
Indian  Primary  Rule,  the  Agency 
believes  that  most  Tribes  will  be  able  to 
meet  these  criteria  without  much 
difficulty.  (See  53  FR  37399.) 

The  Agency  intends  to  minimize  the 
burdens  to  a  Tribe  to  demonstrate  that  it 
is  carrying  out  substantial  governmental 
duties  and  powers.  The  Agency 
proposed  to  require  a  narrative 
statement:  (1)  Describing  the  form  of 
Tribal  government;  (2)  describing  the 
types  of  essential  governmental 
functions  currently  performed  such  as 
those  listed  above;  and  (3)  identifying 
the  legal  authorities  for  performing  these 
functions  (e.g..  Tribal  constitutions, 
codes,  etc.]. 

The  Agency  merely  intends  the 
functions  listed  above  (e.g.,  police 
powers  affecting  the  health,  safety  and 
welfare,  taxation,  and  power  of  eminent 
domain)  as  examples.  It  is  not  necessary 
that  an  applicant  be  currently 
performing  each  such  function  to  qualify 
for  treatment  as  a  State.  The  Agency 
intends  only  to  require  sufficient 
documentation  to  determine  whether  a 
Tribe  satisfies  the  statutory  requirement 
of  “carrying  out  substantial 
governmental  duties  and  powers.” 

3.  Jurisdiction 

The  third  requirement  a  Tribe  must 
meet  for  treatment  as  a  State  is  that  “the 
functions  to  be  exercised  by  the  Tribe 
must  pertain  to  the  management  and 
protection  of  water  resources  which  are 
held  by  an  Indian  Tribe,  held  by  the 
United  States  in  trust  for  Indians,  held 
by  a  member  of  an  Indian  Tribe  if  such 
property  interest  is  subject  to  a  trust 
restriction  on  alienation,  or  otherwise 
within  the  boundaries  of  a  reservation. 

.  .  .”  The  proposed  regulations 
applicable  to  this  requirement  appear  in 
§§  123.31(a)(3),  123.32(c),  501.22(a)(3), 
and  501.23(c). 

This  provision  contains  different 
language  than  that  of  section 
1451(b)(1)(A)  of  the  SDWA,  which 
states:  “the  functions  to  be  exercised  by 
the  Indian  Tribe  are  within  the  area  of 
the  Tribal  Government’s  jurisdiction.” 
Whereas  CWA  section  518  language 
suggests  that  Tribes  may  only  regulate 
those  water  resources  which  are  within 
the  borders  of  a  Federal  Indian 
reservation,  the  parallel  SDWA 
provision  makes  no  such  explicit 
limitation.  As  a  result  of  this  different 
statutory  definition.  Tribes  are  not 
precluded  from  applying  for  treatment 
as  a  State  under  the  SDWA  for  any 
lands  over  which  the  Tribe  believes  it 


Federal  Register  /  Vol.  57,  No.  47  /  Tuesday,  March  10,  1992  /  Proposed  Rules 


8527 


has  regulatory  authority.  (See  53  FR 
37400.) 

The  CWA  establishes  a  somewhat 
narrower  part  of  Indian  country  for 
which  EPA  will  recognize  Tribal 
authority  by  restricting  Tribal  eligibility 
for  treatment  as  a  State  to  lands 
“otherwise  within  the  borders  of  an 
Indian  reservation. .  .  ."  The  Agency 
anticipates  that  this  language  may 
reduce  the  potential  for  disputes  since 
Tribal  authority  to  regulate  within  the 
reservation’s  borders  may  be  more 
readily  determined. 

Several  comments  were  received  in 
response  to  EPA's  proposed  regulation 
for  treatment  of  In^an  Tribes  as  States 
for  purposes  of  the  Water  Quality 
Standards  and  Certification  programs 
(54  FR  39098,  September  22. 1989)  which 
discussed  the  geographic  scope  of 
programs  authorized  under  section 
518(e)(2).  (Copies  of  all  pertinent  public 
comments  upon  the  proposed  Standards 
rule  are  included  in  the  docket  to 
today’s  rule.)  EPA  has  consistently  read 
the  phrase  “or  otherwise  within  the 
borders  of  an  Indian  reservation  .  .  .’’  as 
a  separate  category  of  water  resources 
and  also  as  a  modifier  of  the  preceding 
three  categories  of  water  resources,  thus 
limiting  the  Tribe  to  acquiring  treatment 
as  a  State  status  for  the  four  specified 
categories  of  water  resources  within  the 
borders  of  the  reservation. 

Comments  received  suggested  that 
EPA  should  alter  its  reading  of  this 
provision  to  allow  Tribes  to  qualify  for 
treatment  as  a  State  over  all  water 
resources  within  their  jurisdiction. 

These  comments  asserted  that  limiting 
Tribes  to  water  resources  within  the 
reservation  would  prevent  a  Tribe  firom 
obtaining  treatment  as  a  State  status 
over  water  resources  outside  the 
reservation  to  which  it  has  legitimate 
jurisdictional  claim.  Examples  cited 
included  traditional  resource  areas 
(known  as  “usual  and  accustomed” 
areas)  outside  reservation  borders,  all 
lands  held  in  trust  for  Tribes  the  U.S. 
Government  or  held  by  individual 
Indians  that  lie  outside  reservation 
borders,  lands  in  "Indian  Country’’  (as 
defined  in  18  U.S.C.  1151)  that  lie  outside 
reservation  borders  and.  in  general,  all 
water  resources  within  the  territorial 
jurisdiction  of  the  Tribe  that  lie  outside 
reservation  borders. 

One  commenter  pointed  out  that  often 
such  lands  are  subject  to  Tribal  or 
Federal  jurisdiction  and  are  thus  beyond 
the  police  power  and  regulatory 
authority  of  the  State  in  which  they  are 
located.  This  comment  concluded  that 
failure  to  provide  Tribes  with  an 
opportunity  to  obtain  treatment  as  a 
State  status  over  such  lands  would 
create  “regulatory  voids”  in  which 


neither  States  nor  Tribes  have  clear 
authority.  Several  comments  suggested 
that  resolving  this  issue  could  be 
accomplished  simply  by  revising  the 
definition  of  “Federal  Indian 
reservation.” 

In  contrast,  other  commenters 
asserted  that  EPA  is  correct  in  reading 
the  phrase  “or  otherwise  within  the 
borders  .  .  .”  as  a  modifier  of  the 
preceding  three  categories  of  water 
resources.  These  conunenters  pointed 
out  that  failure  to  do  so  would  render 
the  statute  nonsensical  and  contradict 
Congressional  intent.  However,  these 
commenters  also  asserted  that  EPA  is 
not  correct  in  reading  the  phrase  “or 
otherwise  within  the  borders  .  .  .”  as  a 
fourth  category  of  water  resources 
because  to  do  so  would  render  the  three 
previous  clauses  superfluous.  These 
commenters  therefore  conclude  that 
section  518(e)(2)  should  not  be  read  as 
authorizing  Tribes  to  regulate  non- 
Indian  owned  lands  within  the 
boundaries  of  the  reservation. 

Under  today’s  proposed  rule.  Tribes 
are  limited  to  obtaining  treatment  as  a 
State  status  for  only  water  resources 
within  the  borders  of  the  reservation 
over  which  they  possess  authority  to 
issue  NPDES  or  sludge  permits.  The 
meaning  of  the  term  “reservation”  must, 
of  course,  be  determined  in  light  of 
statutory  law  and  with  reference  to 
relevant  case  law.  EPA  considers  trust 
lands  formally  set  apart  for  the  use  of 
Indians  to  be  “within  a  reservation”  for 
purposes  of  section  518(e)(2).  even  if 
they  have  not  been  formally  designated 
as  “reservations.”  Oklahoma  Tax 
Comm’n  v.  Citizen  Band Potawatomi 
Indian  Tribe  of  Oklahoma,  111  S.Ct.  905, 
910  (1991).  This  means  it  is  the  status 
and  use  of  the  land  that  determines  if  it 
is  to  be  considered  “within  a 
reservation”  rather  than  the  label 
attached  to  it.  EPA  believes  that  it  was 
the  intent  of  Congress  to  limit  Tribes  to 
obtaining  treatment  as  a  State  status  to 
lands  within  the  reservation.  EPA  bases 
this  conclusion,  in  part,  on  the  definition 
of  “Indian  Tribe”  found  in  CWA  section 
518(h)(2).  As  discussed  below,  EPA  also 
does  not  believe  that  section  518(e)(2) 
prevents  EPA  from  recognizing  Tribal 
authority  over  non-Indian  water 
resources  located  within  the  reservation 
if  the  Tribe  can  demonstrate  the 
requisite  authority  over  such  water 
resources. 

The  issue  of  whether  and  how  EPA 
should  require  Tribes  to  demonstrate 
that  they  meet  the  requirements  of 
section  518(e)(2)  of  the  CWA,  i.e.,  that 
they  can  demonstrate  authority  to 
regulate  water  quality  within  the 
boundaries  of  their  reservations,  also 
attracted  significant  public  comment 


upKm  the  proposed  regulations  for 
treatment  of  Indian  Tribes  as  States  for 
purposes  of  the  Water  Quality 
Standards  and  Certification  programs. 
Numerous  commenters  remarked  on  the 
significance  of  the  Supreme  Court’s 
decision  in  Brendale  v.  Confederated 
Tribes  and  Bands  of  the  Yakima  Nation. 
492  U.S.  408  (1989)  for  EPA’s  programs 
and  today’s  regulations,  although  there 
were  widely  differing  views  of  how  to 
read  the  decision.  Several  commenters 
asserted  that  Brendale  clearly  indicates 
that  an  Indian  Tribe  may  not  enforce  its 
water  quality  standards  against 
nonmembers  of  the  Tribe  on  non-Indian 
owned  fee  lands  within  the  boundaries 
of  the  reservation  or  that,  at  the  very 
least,  the  Tribe  must  include  detailed 
factual  information  that  describes  the 
non-Indian  lands  the  Tribe  proposes  to 
regulate  and  the  reasons  supporting  its 
jurisdictional  assertions. 

By  contrast,  other  commenters 
asserted  that  Tribes  invariably  possess 
inherent  authority  to  regulate  all 
reservation  waters,  and  that  EPA  should 
presume  the  existence  of  such  authority 
and  not  require  Tribes  to  make  any 
specific  factual  showing.  These 
commenters  asserted  that  such  authority 
over  environmental  matters  was 
recognized  in  Montana  v.  United  States. 
450  U.S.  544  (1981),  and  not  diminished 
by  Brendale. 

EPA  does  not  read  the  holding  in 
Brendale  as  preventing  EPA  from 
recognizing  Tribes  as  States  for 
purposes  of  administering  the  NPDES 
and/or  State  sludge  management 
programs  on  fee  lands  within  the 
reservation,  even  if  section  518  is  not  an 
express  delegation  of  authority  (an  issue 
discussed  in  detail  below).  In  Brendale, 
both  the  State  of  Washington  and  the 
Yakhna  Nation  asserted  authority  to 
zone  non-Indian  real  estate 
developments  on  two  parcels  within  the 
Yakima  reservation,  one  in  an  area  that 
was  primarily  Tribal,  the  other  in  an 
area  where  much  of  the  land  was  owned 
in  fee  by  nonmembers.  Although  the 
Court  analyzed  the  issues  and  the 
appropriate  interpretation  of  Montana  at 
considerable  length,  the  nine  members 
split  4:2:3  in  reaching  the  decision  that 
the  Tribe  should  have  exclusive  zoning 
authority  over  property  in  the  Tribal 
area  and  the  State  should  have 
exclusive  zoning  authority  over  non- 
Indian  owned  property  in  the  fee  area. 
The  decision  reflects  some  difficult 
issues  in  this  area  of  the  law  and,  as  the 
comments  indicated,  has  generated 
considerable  controversy  over  the 
extent  of  Tribal  authority. 

Given  the  lack  of  a  majority  rationale, 
the  primary  significance  of  Brendale  is 
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in  its  result,  which  was  fully  consistent 
with  Montany  v.  United  States,  which 
previously  had  held  that: 

To  be  sure,  Indian  tribes  retain  inherent 
sovereign  power  to  exercise  some  forms  of 
civil  jurisdiction  over  non-Indians  on  their 
reservations,  even  on  non-Indian  fee  lands.  A 
tribe  may  regulate  .  .  .  the  activities  of  non¬ 
members  who  enter  consensual  relationships 
with  the  tribe  or  its  members,  through 
commercial  dealing,  contracts,  leases,  or 
other  arrangements. ...  A  tribe  may  also 
retain  inherent  power  to  exercise  civil 
authority  over  the  conduct  of  non-Indians  on 
fee  lands  within  its  reservation  when  that 
conduct  threatens  or  has  some  direct  effect 
on  the  political  integrity,  the  economic 
security,  or  the  health  or  welfare  of  the  tribe. 

Montana,  450  U.S.  at  565-66  (citations 
omitted). 

In  Brendale,  the  Court  applied  this 
test,  finding  Tribal  authority  over 
activities  that  would  threaten  the  health 
and  welfare  of  the  Tribe,  492  U.S.  at 
443-444  (Stevens,  J.,  writing  for  the 
Court):  id.  at  449-450  (Blackmun, ). 
concurring).  Conversely,  the  Court  found 
no  Tribal  jurisdiction  where  the 
proposed  activities  “would  not  threaten 
the  Tribe's  .  .  .  health  and  welfare.”  Id. 
at  432  (White, ).,  writing  for  the  Court). 
The  Agency  therefore  disagrees  with 
commenters  who  argue  that  Brendale 
somehow  overrules  Montana. 

As  further  discussed  below,  EPA 
agrees  with  certain  commenters  that 
pending  further  judicial  or 
Congressional  guidance  on  the  extent  to 
which  section  518  delegates  additional 
authority  to  Tribes,  the  ultimate  decision 
regarding  Tribal  authority  must  be  made 
on  a  Tribe-by-Tribe  basis  and  has 
finalized  the  proposed  process  for 
making  those  determinations.  Thus.  EPA 
rejects  the  suggestion  of  other 
commenters  that  EPA  make  a  conclusive 
statement  regarding  the  extent  of  Tribal 
jurisdiction  over  fee  lands  for  all  Tribes 
and  all  waters  or  even  a  statement 
regarding  any  particular  reservation, 
except  in  the  context  of  an  actual 
treatment  as  a  State  application.  This  is 
consistent  with  the  approach  the 
Agency  adopted  under  the  SDWA,  when 
it  determined  that  it  would  not 
“automatically  assume,"  or  adopt,  in  the 
first  instance,  a  rebuttable  presumption 
of  Tribal  authority  over  all  water  within 
a  reservation  that  would  operate  even  in 
the  absence  of  any  factual  evidence.  See 
53  FR  37396,  37399  (September  26, 1988). 
Nonetheless.  EPA  sees  no  reason  in  light 
of  Brendale  to  assume  that  Tribes  would 
be  per  se  unable  to  demonstrate 
authority  over  water  resource 
management  on  fee  lands  within 
reservation  borders  for  purposes  of 
administering  the  NPDES  and/or  State 
sludge  management  programs.  Rather, 


as  discussed  below,  EPA  believes  that 
as  a  general  matter  there  are  substantial 
legal  and  factual  reasons  to  assume  that 
Tribes  ordinarily  have  the  legal 
authority  to  regulate  water  resources 
within  a  reservation  for  purposes  of 
administering  the  NPDES  and/or  State 
sludge  management  program. 

In  evaluating  whether  a  Tribe  has 
authority  to  regulate  a  particular  activity 
on  land  owned  in  fee  by  nonmembers 
but  located  within  a  reservation,  EPA 
will  examine  the  Tribe’s  authority  in 
light  of  the  evolving  case  law  as 
reflected  in  Montana  and  Brendale.  The 
extent  of  such  Tribal  authority  depends 
on  the  effect  of  that  activity  on  the 
Tribe.  As  discussed  above,  in  the 
absence  of  a  contrary  statutory  policy,  a 
Tribe  may  regulate  the  activities  of  non- 
Indians  on  fee  lands  within  its 
reservation  when  those  activities 
threaten  or  have  a  direct  effect  on  the 
political  integrity,  the  economic  security, 
or  the  health  or  welfare  of  the  Tribe, 
Montana,  450  U.S.  at  565-66.  However, 
in  Brendale  several  justices  argued  that 
for  a  Tribe  to  have  “a  protectable 
interest”  in  an  activity,  the  activity’s 
effect  should  be  “demonstrably  serious 
.  .  .”  Brendale,  492  U.S.  at  431  (White, 

).).  In  addition,  in  a  more  recent  case 
involving  Tribal  criminal  jurisdiction,  a 
majority  of  the  Court  indicated  in  dicta 
that  a  Tribe  may  exercise  civil  authority 
“where  the  exercise  of  tribal  authority  is 
vital  to  the  maintenance  of  tribal 
integrity  and  self-determination.”  Dura 
v.  Reina,  110  S.Ct.  2053,  2061  (1990).  See 
also  Brendale,  492  U.S.  at  450 
(Blackmun,  J.)  (test  for  inherent  Tribal 
authority  whether  activities  “implicate  a 
significant  tribal  interest”);  id.  at  462 
(Blackmun,  J.)  (test  for  inherent  Tribal 
authority  whether  exercise  of  authority 
“fundamental  to  the  political  and 
economic  security  of  the  tribe  . , .”). 

As  discussed  above,  the  Supreme 
Court,  in  recent  cases,  has  explored 
several  options  to  assure  that  the 
impacts  upon  Tribes  of  the  activities  of 
non-Indians  on  fee  land,  under  the 
Montana  test,  are  more  than  de  minimis, 
although  to  date  the  Court  has  not 
agreed,  in  a  case  on  point,  on  any  one 
reformulation  of  the  test.  In  response  to 
this  uncertainty,  the  Agency  will  apply, 
as  an  interim  operating  rule,  a 
formulation  of  the  standard  that  will 
require  a  showing  that  the  potential 
impacts  of  regulated  activities  on  the 
Tribe  are  serious  and  substantial. 

The  choice  of  an  Agency  operating 
rule  containing  this  standard  is  taken 
solely  as  a  matter  of  prudence  in  light  of 
judicial  uncertainty  and  does  not  reflect 
an  Agency  endorsement  of  this  standard 
per  se.  Moreover,  as  discussed  below, 
the  Agency  believes  that  the  acti\'ities 


regulated  under  the  various 
environmental  statutes  generally  have 
serious  and  substantial  impacts  on 
human  health  and  welfare.  As  a  result, 
the  Agency  believes  that  Tribes  will 
usually  be  able  to  meet  the  Agency’s 
operating  rule,  and  that  use  of  such  a 
rule  by  the  Agency  should  not  create  an 
improper  burden  of  proof  on  Tribes  or 
create  the  administratively  undesirable 
result  of  checkerboarding  reservations. 

Whether  a  Tribe  has  jurisdiction  over 
activities  by  nonmembers  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances. 

Nonetheless,  the  Agency  may  also 
take  into  account  the  provisions  of 
environmental  statutes  and  any 
legislative  findings  that  the  effects  of  the 
activity  are  serious  in  making  a 
generalized  finding  that  Tribes  are  likely 
to  possess  sufficient  inherent  authority 
to  control  reservation  environmental 
quality.  See  e.g..  Keystone  Bituminous 
Coal  Ass’n  v.  DeBenedictis,  480  U.S.  470, 
476-77  and  nn.  6,  7  (1987).  As  a  result,  in 
making  the  required  factual  findings  as 
to  the  impact  of  a  water-related  activity 
on  a  particular  Tribe,  it  may  not  be 
necessary  to  develop  an  extensive  and 
detailed  record  in  each  case.  The 
Agency  may  also  rely  on  its  special 
expertise  and  practical  experience 
regarding  the  importance  of  water 
management,  recognizing  that  clean 
water,  including  important  habitants 
(i.e.,  wetlands,  bottom  sediments, 
spawning  beds,  etc.),  is  absolutely 
crucial  to  the  survival  of  many  Indian 
reservations. 

The  Agency  believes  that 
Congressional  enactment  of  the  CWA 
establishes  a  strong  Federal  interest  in 
effective  management  of  water  quality. 
Indeed,  the  primary  objective  of  the 
CWA  “is  to  restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation’s  waters”  (section 
101(a))  and,  to  achieve  that  objective, 
the  Act  establishes  the  goal  of 
eliminating  all  discharges  of  pollutants 
into  the  navigable  waters  of  the  United 
States  and  attaining  a  level  of  water 
quality  which  is  fishable  and 
swinunable  (section  101(a)(l)-(2)).  The 
Act  also  specifically  prohibits  the 
discharge  of  pollutants  to  the  navigable 
waters  of  the  United  States  except  in 
accordance  with  an  NPDES  permit 
assuring  compliance  with  a  host  of 
CWA  provisions  for  achievement  of 
various  treatment  and  water  quality 
requirements  (sections  301, 402,  and 
405(a)).  Similarly,  the  Act  requires 
POTWs-and  other  treatment  works 
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treating  domestic  sewage  to  obtain 
permits  implementing  standards 
governing  the  use  and  disposal  of 
sewage  sludge  (section  405).  Standards 
for  the  use  and  disposal  of  sewage 
sludge  also  are  directly  enforceable 
against  any  user  or  disposer  of  sewage 
sludge.  Thus,  the  statute  itself 
constitutes,  in  effect,  a  legislative 
determination  that  activities  which 
affect  surface  water  and  critical  habitat 
quality  may  have  serious  and 
substantial  impacts. 

EPA  also  notes  that,  because  of  the 
mobile  nature  of  pollutants  in  surface 
waters  and  the  relatively  small  length/ 
sjze  of  stream  segments  or  other  water 
bodies  on  many  reservations,  it  would 
be  practically  very  difficult  to  separate 
out  the  effects  of  water  quality 
impairment  on  non-Indian  fee  land 
within  a  reservation  with  those  on 
Tribal  portions.  In  other  words,  any 
impairment  that  occurs  on.  or  as  a  result 
of,  activities  on  non-Indian  fee  lands  are 
very  likely  to  impair  the  water  and 
important  habitat  quality  of  the  Tribal 
lands.  This  also  suggests  that  the  serious 
and  substantial  effects  of  water  quality 
impairment  within  the  non-Indian 
portions  of  a  reservation  are  very  likely 
to  affect  the  Tribal  interest  in  water 
quality.  EPA  believes  that  a 
“checkerboard"  system  of  regulation, 
whereby  the  Tribe  and  State  split  up 
regulation  of  surface  water  on  the 
reservation,  would  ignore  the  difficulties 
of  assuring  compliance  with  CWA 
requirements  (including  the 
requirements  to  meet  the  provisions  of 
NPDES  and/or  State  sludge 
management  permits)  when  two 
different  sovereign  entities  regulate  the 
same  small  stream  segments. 

EPA  also  believes  that  Congress  has 
expressed  an  intention  to  eliminate 
barriers  to  Tribal  regulation  of  surface 
water  resources  (here  by  administration 
of  the  NPDES  and/or  State  sludge 
management  programs)  to  assure 
compliance  with  the  goals  of  the  CWA. 
This  is  confirmed  by  the  text  and 
legislative  history  of  section  518  itself. 
The  CWA  establishes  a  policy  of 
“recogniz[ing],  preserv[ing],  and 
protect[ing]  the  primary  responsibilities 
and  rights  of  States  [including  Tribes]  to 
prevent,  reduce,  and  eliminate  pollution, 
[and]  to  plan  the  development  and  use 
(including  restoration,  preservation,  and 
enhancement)  of  land  and  water 
resources  .  .  ."  (section  101(b)).  By 
extension  the  treatment  of  Indian  Tribes 
as  States  means  that  Tribes  are  to  be 
primarily  responsible  for  the  protection 
of  reservation  water  resources.  As 
Senator  Burdick,  floor  manager  of  the 
1987  CWA  Amendments,  explained,  the 


purpose  of  section  518  was  to  “provide 
clean  water  for  the  people  of  this  Nation 
.  .  , 133  Cong.  Rec.  S753  (daily  ed.  Jan. 
14, 1987).  This  goal  was  to  be 
accomplished,  he  asserted,  by  giving 
“tribes  ...  the  primary  authority  to  set 
water  quality  standards  to  assure 
fishable  and  swimmable  water  and  to 
satisfy  all  beneficial  uses."  133  Cong. 

Rec.  S1018  (daily  ed.  Jan.  21. 1987). 

Water  quality  standards  established  by 
the  Tribes  are  implemented  through  the 
issuance  of  NPDES  permits. 

In  light  of  the  Agency's  statutory 
responsibility  for  implementing  the 
environmental  statutes,  its 
interpretations  of  the  intent  of  Congress 
in  allowing  for  Tribal  management  of 
water  quality  within  the  reservation  are 
entitled  to  substantial  deference. 
Washington  Dep’t  of  Ecology  v.  EPA, 

752  F.2d  1465. 1469  (9th  Cir.  1985):  see 
generally  Chevron,  USA,  Inc.  v,  NRDS, 
467  U.S.  837,  843-45  (1984). 

The  Agency  also  believes  that  the 
effects  on  Tribal  health  and  welfare 
necessary  to  support  Tribal  regulation  of 
non-Indian  activities  on  the  reservation 
may  be  easier  to  establish  in  the  context 
of  environmental  regulation  than  with 
regard  to  zoning,  which  was  at  issue  in 
Brendale.  There  is  a  significant 
distinction  between  land  use  planning 
and  water  resources  management  for 
purposes  of  administering  the  NPDES 
and/or  State  sludge  management 
programs.  The  Supreme  Court  has 
explicitly  recognized  such  a  distinction: 
“Land  use  planning  in  essence  chooses 
particular  uses  for  the  land: 
environmental  regulation  .  .  .  does  not 
mandate  particular  uses  of  the  land  but 
requires  only  that,  however  the  land  is 
used,  damage  to  the  environment  is  kept 
within  prescribed  limits,”  California 
Coastal  Comm'n  v.  Granite  Rock  Co., 

480  U.S.  572,  587  (1987).  The  Court  has 
relied  on  this  distinction  to  support  a 
finding  that  States  retain  authority  to 
carry  out  environmental  regulation  even 
in  cases  where  their  ability  to  carry  out 
general  land  use  regulation  is  preempted 
by  federal  law.  Id.  at  587-89. 

Further,  management  of  water 
resources  through  the  issuance  of 
NPDES  and/or  State  sludge 
management  permits  serves  the  purpose 
of  protecting  public  health  and  safety, 
which  is  a  core  governmental  function, 
whose  exercise  is  critical  to  self- 
government.  The  special  status  of 
governmental  actions  to  protect  public 
health  and  safety  is  well  established.* 


‘  This  special  status  has  been  reafTirmed  by  all 
nine  justices  in  the  context  of  Fifth  Amendment 
takings  law.  See  Keystone  Bituminous  Coal  Ass’n  v. 
DeBenedictis.  480  U.S.  470.  491  n.  20  (1987);  id  at 
512  (Rehnquist,  C.)..  dissenting). 


By  contrast,  the  power  to  zone  can  be 
exercised  to  achieve  purposes  which 
have  little  or  no  direct  nexus  to  public 
health  and  safety.  See,  e.g.,  Brendale, 

492  U.S.  at  420  n.5  (White,  ].)  (listing 
broad  range  of  consequences  of  state 
zoning  decision).  Moreover,  water 
pollution  is  by  nature  highly  mobile, 
freely  migrating  from  one  local 
jurisdiction  to  another,  sometimes  over 
large  distances.  By  contrast,  zoning 
regulates  the  uses  of  particular 
properties  with  impacts  that  are  much 
more  likely  to  be  contained  within  the 
given  local  jurisdiction. 

Operationally,  EPA's  generalized 
findings  regarding  the  relationship  of 
water  resource  management  (here  for 
purposes  of  administering  the  NPDES 
and/or  State  sludge  management 
programs)  to  Tribal  health  and  welfare 
will  affect  the  legal  analysis  of  a  Tribal 
submission  by,  in  effect,  supplementing 
the  factual  showing  a  Tribe  makes  in 
applying  for  treatment  as  a  State.  Thus, 
a  Tribal  submission  meeting  the 
requirements  of  §§  123.32  and  501.23  of 
this  regulation  will  need  to  make  a 
relatively  simple  showing  of  facts  that 
there  are  waters  within  the  reservation 
used  by  the  Tribe  or  Tribal  members, 
(and  thus  that  the  Tribe  or  Tribal 
members  could  be  subject  to  exposure 
to  pollutants  present  in,  or  introduced 
into,  those  waters)  and  that  the  waters 
and  important  habitats  are  subject  to 
protection  under  the  CWA.  The  Tribe 
must  also  explicitly  assert  that 
impairment  of  such  waters  by  the 
activities  of  non-Indians,  would  have  a 
serious  and  substantial  effect  on  the 
health  and  welfare  of  the  Tribe.  Once 
the  Tribe  meets  this  initial  burden,  EPA 
will,  in  light  of  the  facts  presented  by 
the  Tribe  and  the  generalized  statutory 
and  factual  findings  regarding  the 
importance  of  reservation  water  quality 
discussed  above,  presume  that  there  has 
been  an  adequate  showing  of  Tribal 
jurisdiction  on  fee  lands,  unless  an 
appropriate  governmental  entity  (e.g.,  an 
adjacent  Tribe  or  State)  demonstrates  a 
lack  of  jurisdiction  on  the  part  of  the 
Tribe. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Tribes 
and  States  can  be  complex  and  difficult 
and  that  it  will,  in  some  circumstances, 
be  forced  to  address  such  disputes. 
However.  EPA's  ultimate  responsibility 
is  protection  of  the  environment.  In  view 
of  the  mobility  of  environmental 
problems,  and  the  interdependence  of 
various  jurisdictions,  it  is  imperative 
that  all  affected  sovereigns  work 
cooperatively  for  environmental 
protection,  rather  than  engage  in 
confrontations  over  jurisdiction. 
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EPA  has  received  letters  from  three 
members  of  Congress,  Senator  Simpson, 
Senator  Baucus,  and  Representative 
Morrison,  regarding  the  impact  of 
Brendole  on  EPA’s  Indian  pc^cy  and  the 
development  of  “treatment  as  a  State” 
regulati<ms  for  EPA  water  programs  in 
light  of  the  legislative  history  of  section 
518.  AH  three  commenters  asserted  that 
Congress  did  not  intend  to  expand  the 
scope  of  Tribal  authority  over  non- 
Indians  on  the  reservation  by  the 
passage  of  section  518. 

Rep.  Morrison  asserted  that  he 
inserted  into  the  Congressional  Record  a 
memorandum  written  by  staff  on  the 
House  Committee  on  Interior  and 
Insular  Affairs  regarding  section  518 
(also  inserted  into  the  Congressional 
Record  by  Senator  Adams  at  133  Cong. 
Rec.  S753-54  (daily  ed.  Jan.  14, 1987)) 
solely  to  demonstrate  that  section  518 
was  not  intended  to  expand  Tribal 
water  quantity  rights.  133  Cong.  Rec. 
Hl84-^5  (daily  ed.  Jan.  8, 1987).  Rep. 
Morrison  disavowed  other  statements 
from  that  memorandum  which  might 
support  the  proposition  that  Congress 
intended  to  authorize  Tribal  juri^iction 
over  nonmembers  on  reservations. 
(“Indian  tribes  have  the  right  to  regulate 
lands  and  other  natural  resoiurces  within 
the  reservation,  including  non-Indian 
owned  fee  lands  or  resources  ”  Id. 
(emphasis  added}).  Rep.  Morrison  stated 
his  belief  that  Congress  did  not,  by  the 
passage  of  section  518,  expand  the  scope 
of  Tribal  authority  over  non-Indians.  In 
light  of  this  legislative  history.  Rep. 
Morrison  asserted  that,  consistent  with 
Brendale,  EPA  should  not  allow'  Tribal 
regulation  of  nonmembers  on  so-called 
“open”  reservations. 

Senators  Baucus  and  Simpson  also 
recommended  that  EPA  consider  the 
legislative  history  of  section  518(e)  and 
the  Brandale  decision  and  determine  not 
to  allow  Tribal  regulation  of 
nonmembers  on  the  reservation. 

Finally,  ail  three  of  these 
Congressional  commenters  asserted  that 
the  legislative  history  of  section  518 
clearly  shows  that  it  was  not  intended 
to  affect  rights  to  water  quantity  under 
State  law.  The  concerns  raised  by  these 
Members  of  Congress  echo  other 
comments  received  on  the  pnqjosed 
regulation  for  treatment  of  Indian  Tribes 
as  States  for  purposes  of  the  Water 
Quality  Standards  and  Certification 
programs.  Several  ccunmenters  asserted 
that  section  518(e)(2)  should  not  be  read 
as  an  express  grant  of  Cmigressional 
authority  to  Indian  Tribes  to  regulate 
such  fee  lands,  despite  indications  in 
Brendale  to  the  contrary. 

By  contrast.  Senators  McCain. 
Burdick,  and  Inouye.  expressed  a  view 
that  section  518(e)  delegates  Tribes 


authority  to  regulate  all  waters  writhin 
reservation  boundaries  including  those 
on  non-Indian  fee  lands.  Some 
commenters  dted  Brendale  for  this 
proposition.  The  argument  of  these 
commenters  is  bas^  upon  the  opinion 
of  Justice  White  in  Brendale.  Justice 
White  indicates  that  certain  statutes 
may  delegate  Federal  authority  to 
Tribes,  thereby  providing  a  basis  for 
authority  over  all  lands  within  a 
reservation.  As  Justice  White  explained, 
on  the  record  in  Brendale  there  could  be 

No  contention .  .  .  that  Congress  has 
expressly  delegated  to  the  Yakima  Nation  the 
power  to  zone  fee  lands  of  nonmembers  of 
the  Tribe.  Compare  18  US.C  1151, 1181  (1982 
ed.,  and  Sapp.  V);  33  U.S.C.  1377(eJ  and  (h)(1) 
(1982  ed.,  Supp.  V)  [Le..  sections  518(e)  and 
518(h)(1)  oftheCWA). 

492  U.S.  at  428  (emphasis  added).  This 
language  clearly  categorizes  the  two 
cited  statutory  schemes  as  express 
delegations  of  Federal  authority.  Thus. 
Justice  White,  inter  alia,  cites  ^e  CWA 
as  an  example  of  an  explicit  delegation 
of  authority  over  non-Indian  activities  to 
Indian  Tribes. 

EPA  has  fully  considered  the 
Congressional  comments  and  their 
interpretation  of  the  legislative  history 
of  section  518.  EPA  must,  of  course, 
consider  contemporaneous  legislative 
history  as  it  is  wrritten,  and  has  been 
cautioned  not  to  rely  on  subsequent 
statements  by  Members  of  Congress. 
Hazardous  Waste  Treatment  Council  v. 
EPA.  886  F.2d  355  (D.C  Cir.  1989),  cert, 
denied.  111  S.Ct  139  (1990). 

EPA  differs  with  the  Congressional 
commenters  to  the  extmit  that  they 
suggest  the  legislative  history  of  section 
518  is  clear  and  expresses  an  intent  to 
limit  the  scope  of  Tribal  authority.  EPA 
notes  that  other  legislative  history  might 
be  interpreted  as  evincing  Congressional 
intent  to  confer  expanded  Tribal 
authority  over  non-Indians  within  the 
reservation. 

In  particular,  the  following  colloquy 
between  Senators  Inouye  and  Burdick 
on  this  issue  is  very  relevant: 

Mr.  Inouye: .  .  .  i  am  concerned  about 
section  518(e)(2).  As  1  read  that  provision,  it 
enables  qualih^  Indian  tribes  to  exercise  the 
same  water  quality  regulatory  iurisdiction 
with  respect  to  water  that  traverses,  borders, 
or  is  otherwise  located  within  their 
reservations  [paraphrasing  section  518(h)(1) 
and  18  U.S.C.  1151(a))  that  States  have  for 
regulation  of  water  outside  Indian 
reservations.  Is  my  understanding  of  section 
518(e)  correct? 

Mr.  Burdick:  Yes.  The  intent  of  the 
conferees  was  to  assure  that  Indian  tribes 
would  be  able  to  exercise  the  same 
regulatory  iurisdiction  over  water  quality 
matters  with  regard  to  waters  within  Indian 
jurisdiction  that  States  have  been  exercising 
over  their  water. 


133  Cong.  Rec.  SlcnS  (daily  ed.  Jan.  21, 
1987)  (emphasis  added).  Senator 
Inouye’s  statement  could  arguably 
suppOTt  a  reading  that  Congress 
intended  to  recognize  Tribal  authority 
over  ail  waters  within  the  reservation, 
including  those  managed  by  non- 
Indians.  Mr.  Burdick,  a  member  of  the 
Conference  Committee  and  Chairman  of 
the  Senate  Environment  and  Public 
Works  Committee,  agrees  with  Senator 
Inouye’s  statement. 

However,  in  EPA’s  view  this  colloquy 
is  ambiguous  and  inconclusive.  Senator 
Burdick,  in  responding  to  Senator 
Inouye,  agrees  that  under  section  518 
Tribes  may  regulate  waters  only  if  they 
are  already  “within  Indian  jurisdiction.” 
However,  Senator  Burdick  was  only 
recognizing  the  status  quo,  i.e.,  whatever 
is  within  Indian  jurisdiction  may  be 
regulated  via  section  518.  Senator 
Burdick’s  statement  does  not  clearly 
show  that  he — or  the  Congress  as  a 
whole — intended  to  legislate  that  all 
waters  within  the  reservation  are  in  fact 
“within  Indian  jurisdiction.’’  Thus,  the 
colloquy  is  circular:  Indians  have 
jurisdiction  if,  but  only  if,  they  have 
jurisdiction  from  some  source  other  than 
section  518.  It  does  not  clearly  indicate 
whether  Congress  intended  to  expand 
what  lies  “within  Indian  jurisdiction.” 

Further,  if  this  colloquy  were  to  be 
construed  as  supporting  an  expansion  of 
Tribal  authority,  it  woidd  arguably 
conflict  with  a  statement  Senator 
Burdick  had  made  earlier  in  response  to 
an  inquiry  from  Senator  Baucus. 4n  that 
discussion.  Senator  Burdick  reiterated 
that  section  518  was  not  intended  to 
affect  existing  water  quantity  rights,  and 
added  that  “[pjrivate  lands  and  water 
rights  owners  within  boundaries  of 
Indian  reservations  are  not  to  be 
additionally  affected  by  this  act”  133 
Cong.  Rec.  S753  (daily  ed.  Jan.  14, 1987) 
(emphasis  added).  This  could  suggest 
that  the  Act  was  not  intended  to  dter 
the  status  quo  regarding  regulatory 
authority  over  fee  lands. 

The  legislative  history  in  the  House  is 
also  unclear  as  to  whether  Congress 
intended  to  expand  Tribal  power  over 
non-Indians,  llie  statement  in  the  House 
staff  memorandum  cited  above  supports 
a  view  that  under  current  case  law 
Tribes  already  possess  regulatory 
authority  over  non-Indians  within 
reservaticHi  boundaries;  thus  it  would  be 
unnecessary  to  delegate  such  authority 
to  Tribes.  Insertion  of  this  memorandum 
into  the  Congressional  Record  could 
suggest  that  the  House  agreed  with  that 
view;  however,  this  aspect  of  the 
memorandum  was  never  the  subject  of 
House  discussions,  which  focused 


Federal  Register  /  Vol.  57,  No.  47  /  Tuesday,  March  10,  1992  /  Proposed  Rules 


8531 


almost  exclusively  on  issues  relating  to 
water  rights. 

EPA  believes  that  if  Congress  had 
intended  to  make  a  change  as  important 
as  an  expansion  of  Indian  authority  to 
regulate  nonmembers,  it  probably  would 
have  done  so  through  statutory  language 
and  discussed  the  change  in  the 
Committee  reports.  Given  that  the 
legislative  history  ultimately  is 
ambiguous  and  inconclusive,  EPA 
believes  that  it  should  not  find  that  the 
statute  expands  or  limits  the  scope  of 
Tribal  authority  beyond  that  inherent  in 
the  Tribe  absent  an  express  indication 
of  Congressional  intent  to  do  so.  See 
Montana,  450  U.S.  at  564.  Therefore, 

EPA  has  decided  that  it  will,  as 
discussed  above,  continue  to  recognize 
inherent  Tribal  civil  regulatory  authority 
to  the  full  extent  permitted  under 
Federal  Indian  law,  in  light  ol  Montana, 
Brendale,  and  other  applicable  case  law. 

EPA  believes  that  Congress  only 
manifested  an  explicit  intent  to 
authorize  EPA  to  treat  Indian  Tribes  as 
States  over  any  activities  within  the 
scope  of  Tribal  authority  in  light  of  the 
relevant  principles  of  Federal  Indian 
law.  EPA  believes  that  this  approach 
will  best  effectuate  the  overall  purposes 
of  the  statute. 

EPA  agrees  with  those  commenters 
who  stated  that  Justice  White's  opinion 
in  Brendale  can  be  read  to  suggest  a 
contrary  conclusion,  and  to  indicate  that 
at  least  four  justices  of  the  Supreme 
Court  would  apparently  interpret 
section  518(e]  as  expressly  delegating  to 
Tribes  the  authority  to  regulate  water 
quality  on  reservations,  including  those 
affected  by  activities  on  non-Indian  fee 
lands.  Nonetheless,  EPA  recognizes  that 
Justice  White’s  opinion  was  not  a 
majority  opinion  of  the  Court  and  was 
not  necessary  to  the  decision  even  of  the 
plurality  that  joined  it,  since  the  issue 
was  not  before  the  Court  in  Brendale. 

Nor  is  there  any  discussion  in  the 
opinion  about  the  somewhat  confusing 
legislative  history  of  section  518.  The 
passing  reference  in  that  opinion  does 
not  finally  resolve  the  question  of 
whether  section  518(e]  is  a  delegation  of 
authority,  and,  as  discussed  above,  EPA 
does  not  believe  that  it  can  make  an 
absolute  determination  that  Congress  in 
fact  expressed  a  clear  intent  on  the 
issue. 

EPA  agrees  with  the  Congressional 
commenters  that  section  518  does  not 
affect  existing  water  quantity  rights. 

This  has  been  the  Agency’s  consistent 
position,  based  on  the  language  of 
sections  101(g)  and  518(a). 

The  process  the  Agency  proposes  to 
establish  for  Tribes  to  demonstrate  their 
authority  includes  the  submission  of  a 
statement  signed  by  the  Tribal  Attorney 


General  or  an  equivalent  official 
explaining  the  legal  basis  for  the  Tribe’s 
regulatory  authority  to  administer  the 
desired  program(s).  The  statement  is 
similar  to  the  statement  currently 
required  of  States  applying  for  402 
permit  or  State  sludge  management 
program  assumption  (40  CFR  123.23; 
501.13).  The  Attorney  General’s 
statement  will  supplement  the  other 
documentation  mentioned  in  §  §  123.32 
and  501.23  of  this  proposed  rule  (e.g.,  a 
map,  copies  of  tribal  codes  and 
ordinances,  etc.).  The  Attorney 
General’s  statement  with  the  supporting 
documentation  will  assist  EPA  in 
verifying  that  the  Tribe  has  the 
necessary  authority  to  administer  the 
appropriate  CWA  program. 

Numerous  comments  submitted 
concerning  the  proposed  regulation  for 
treatment  of  Indian  Tribes  as  States  for 
purposes  of  the  Water  Quality 
Standards  and  Certification  programs 
indicated  that  requiring  Tribes  to  submit 
a  copy  of  all  documents  which  support 
the  'Tribe’s  assertion  of  authority  is 
unnecessary,  inappropriate,  and  flows 
from  a  misunderstanding  of  Indian  law. 
These  commenters  argued  that  Tribes 
have  inherent  authority  unless  Congress 
rescinds  that  authority.  In  addition, 
these  commenters  stated,  since  section 
518  specifically  authorizes  Tribal 
authority,  no  such  demonstration  and 
supporting  documentation  is  needed. 

As  discussed  in  detail  above,  the 
Agency  presumes  that,  in  general.  Tribes 
are  likely  to  possess  the  authority  to 
regulate  activities  affecting  water 
resources  on  the  reservation  for 
purposes  of  administering  the  NPDES 
and/or  State  sludge  management 
programs.  The  Agency  does  not  believe, 
however,  that  it  would  be  appropriate  to 
recognize  Tribal  authority  and  approve 
treatment  as  a  State  requests  in  the 
absence  of  verifying  documentation.  Just 
as  when  EPA  considers  a  State 
application  to  assume  the  NPDES  or 
State  sludge  management  program,  EPA 
must  not  authorize  program 
responsibility  to  a  'Tribe  unless  the  Tribe 
can  adequately  show  it  possesses  the 
requisite  authority.  The  Agency 
recognizes  that  there  may  be  some 
disputes  regarding  the  extent  of  Tribal 
authority  to  administer  CWA  programs 
and  therefore  believes  it  necessary  to 
require  documentation  to  demonstrate 
adequate  authority  by  Tribes  applying 
for  CWA  programs.  The  request  that  a 
given  Tribe  establish  its  authority  to 
administer  CWA  programs  is  not  meant 
to  be  a  barrier  or  a  deterrent  to  that 
Tribe’s  attainment  of  these  programs. 
Rather  the  intent  of  these  requirements 
is  to  raise  at  an  early  date  the  presence 


or  absence  of  a  key  element  to  effective 
administration  of  CWA  programs. 

In  addition,  in  light  of  the  legislative 
history  of  section  518  as  discussed 
above,  the  question  of  whether  section 
518(e)  is  an  explicit  delegation  of 
authority  over  non-Indians  is  not 
resolved.  Therefore,  EPA  does  not 
believe  it  is  currently  appropriate  to 
eliminate  the  requirement  that  Tribes 
make  an  affirmative  demonstration  of 
their  regulatory  authority.  EPA  will 
authorize  Tribes  to  exercise 
responsibility  for  the  NPDES  and/or 
State  sludge  management  programs 
once  the  Tribe  shows  that,  in  light  of  the 
factual  circumstances  and  the 
generalized  findings  EPA  has  made 
regarding  reservation  water  resource,  it 
possesses  the  requisite  authority. 

EPA  would  advise  Tribes,  in  their 
Attorney-General  Statements,  to  outline 
all  bases  for  concluding  that  the  Tribe 
has  adequate  authority.  This  can  only 
help  EPA  to  make  a  proper 
determination  to  treat  the  Tribe  as  a 
State. 

Where  the  Regional  Administrator 
concludes  that  a  Tribe  has  not 
adequately  demonstrated  its  authority 
with  respect  to  an  area  in  dispute,  then 
Tribal  assumption  of  the  NPDES  and/or 
State  sludge  management  program 
would  be  restricted  accordingly.  If  the 
authority  in  dispute  were  focused  on  a 
limited  area,  this  would  not  necessarily 
delay  the  Agency’s  decision  to  treat  the 
Tribe  as  a  State  for  the  non-disputed 
areas. 

4.  Tribal  Capability 

The  fourth  criterion  that  a  Tribe  must 
meet  is  that,  in  the  Regional 
Administrator’s  judgment,  the  Tribe 
must  be  "reasonably  expected  to  be 
capable”  of  administering  an  effective 
program.  The  proposed  regulations 
applicable  to  this  criterion  appear  in 
§§  123.31(a)(4).  123.32(d).  501.22(a)(4). 
and  501.23(d). 

In  evaluating  a  Tribe’s  demonstration 
that  it  is  “reasonably  expected  to  be 
capable”  of  administering  an  effective 
program,  the  Regional  Administrator 
will  consider  the  following  five  factors: 

(1)  The  Tribe’s  previous  management 
experience: 

(2)  Existing  environmental  or  public 
health  programs  administered  by  the 
Tribe: 

(3)  The  mechanism(s)  in  place  for 
carrying  out  the  executive,  legislative, 
and  judicial  functions  of  the  Tribal 
government; 

(4)  The  relationship  between 
regulated  entities  and  the  administrative 
agency  of  the  Tribal  government  which 
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is,  or  will  be,  designated  as  the  primacy 
agent:  and 

(5)  The  technical  and  administrative 
capabilities  of  the  staff  to  administer 
and  manage  the  program. 

The  Agency  recognizes  that  certain 
Tribes  may  not  have  substantial 
experience  in  administering 
environmental  programs.  For  this  reason 
the  Agency  would  require  Tribes  in 
proposed  §§  123.32(d)(5)  and  501.23(d)(5) 
either:  (1)  To  show  that  they  have  the 
necessary  management  and  technical 
skills,  or  (2)  to  submit  a  plan  detailing 
steps  for  acquiring  the  necessary 
management  and  technical  skills. 
Although  lack  of  this  experience  will  not 
preclude  a  Tribe  from  demonstrating  the 
required  capability,  the  presence  of  such 
experience  will  be  of  signihcant 
importance  to  the  Agency. 

This  demonstration,  however,  does 
not  change  the  requisite  showing  which 
an  Indian  Tribe  must  make  for 
assumption  of  the  NPDES  or  State 
sludge  management  programs.  Except  in 
the  area  of  criminal  enforcement 
authority  as  discussed  above,  an  Indian 
Tribe  must  fully  satisfy  the  traditional 
State  program  requirements  of  40  CFR 
parts  123  or  501  before  NPDES  or  State 
sludge  management  authorization  is 
allowed,  as  stated  in  proposed 
§  123.31(b)  and  501.22(b).  In  evaluating  a 
Tribal  application  for  treatment  as  a 
State,  the  Regional  Administrator  must 
determine  whether  the  Tribe  is 
“reasonably  expected  to  be  capable”  of 
carrying  out  the  functions  of  an  effective 
NPDES  or  State  sludge  management 
program.  The  “reasonably  expected  to 
be  capable”  criterion,  however,  does  not 
change  the  traditional  requirement  for 
assumption  of  an  NPDES  or  State  sludge 
management  program  that  the  State 
program  be  fully  effective  at  the  time  of 
program  approval.  See,  for  example,  40 
CFR  123.23(a)  and  501.13.  In  other 
words,  where  an  Indian  Tribe  prepares 
one  simultaneous  application  for 
treatment  as  a  State  and  to  operate  the 
NPDES  or  State  sludge  management 
programs,  the  Tribe  must  have  an 
effective  program  in  place  fen*  EPA  to 
approve  the  Tribe  under  S  123.1  or 
§  501.1.  Nothing  would  preclude  EPA, 
however,  from  approving  the  Tribe's 
“treatment  as  a  State”  application  while 
the  Tribe’s  NPDES  and/or  State  sludge 
management  program  was  still  under 
development. 

EPA  proposes  to  request  information 
on  the  Tribe’s  executive,  legislative,  and 
judicial  functions  to  assure  that  the 
Tribe  has  the  capability  to  effectively 
administer  an  approved  NPDES  permit 
program. 

^A’s  evaluation  of  the  Tribe's 
capability  will  also  consider  the 


relationship  between  the  existing  or 
proposed  Tribal  agency  which  will 
assume  the  NPDES  permit  program  and 
any  potential  regulated  Tribal  entities.  A 
common  situation  among  Indian  Tribes 
is  that  the  Tribe  is  both  die  regulator 
and  regulatee.  Such  a  situation  could 
result  in  a  conflict  of  interest  if  EPA 
authorized  the  Tribal  program  because 
the  Tribe  would  be  regulating  itself.  The 
Agency  believes  that  independence  of 
the  relator  and  regulatee  is  necessary 
to  best  assure  effective  and  fair 
administration  of  these  programs. 

This  approach  is  not  meant  to  require 
the  Tribes  to  divest  themselves  of 
ownership  of  any  regulated  entities  it 
owns  or  operates.  One  possible  solution 
to  the  problem  could  be  the  creation  of 
an  independent  organization  to  regulate 
Tribal  entities  subject  to  CWA 
regulatory  requirements.  Similar 
arrangements  could  be  established 
utilizing  existing  Tribal  organizations. 

Failure  to  resolve  the  regulator/ 
regulatee  conflict  will  not  automatically 
preclude  a  Tribe  from  being  eligible  for 
treatment  as  a  State  but  is  intended  to 
alert  Tribes  at  an  early  date  about  a 
potential  bar  to  regulatory  program 
assumption  that  must  be  resolved. 
Resolution  of  the  regulator/regulatee 
issue  relative  to  the  NPDES  and  State 
sludge  management  programs  will  be 
evaluated  on  a  case-by-case  basis  and 
will  be  governed  by  the  existing  conflict 
of  interest  regulations  applicable  to 
those  programs  (40  CFR  123.25(c): 
501.15(f)).  EPA  does  not  intend  to  limit 
Tribal  flexibility  in  creating  structures 
which  will  ensure  adequate  separation 
of  the  regulator  and  the  regulated  entity. 

The  Agency  is  aware  that,  in  limited 
cases.  States  also  are  in  a  similar 
situation  of  being  both  regulator  and 
regulatee.  However,  State 
infrastructures  are  typically  such  that 
the  State  agency  operating  the  regulated 
entity  is  not  the  same  State  agency  that 
has  primary  enforcement  authority.  This 
is  in  contrast  to  the  typical  situation 
exhibited  by  Indian  Tribes  which  may 
own  and  operate  most  or  all  regulated 
entities. 

The  Agency  encourages  smaller 
Tribes  to  consider  consortiums  or  inter- 
Tribal  agencies  as  ways  to  obtain  the 
necessary  expertise  to  administer  these 
programs  and  to  make  the  attainment  of 
primacy  cost-efl^ective  and  beneflcial  to 
the  Tribe.  The  Agency  will  consider  and 
evaluate  all  applications  it  receives, 
regardless  of  the  applicant’s  size,  on  a 
case-by-case  basis. 

Although  EPA  will  consider 
applications  by  a  group  or  consortium  of 
Tribes  within  the  same  geographical 
area,  each  applicant  must  still  meet  all 
the  eligibility  requirements  to  be  treated 


as  a  State,  particulariy  the  jurisdictional 
requirement. 

5.  Process  for  Evaluating  Applications 

Under  proposed  §§  123.33(b)  and 
501.24(b),  within  thirty  days  after  receipt 
of  a  Tribe’s  complete  application  for 
treatment  as  a  State  (which  has  all  the 
information  required  in  §§  123.32  or 
501.23),  the  Regional  Administrator  will 
notify  appropriate  governmental  entities 
of  the  receipt  of  the  application  and  the 
substance  of  and  basis  for  the  Tribe’s 
assertion  of  authority  over  reservation 
waters.  EPA  defines  the  phrase 
“governmental  entities”  as  States, 

Tribes,  and  other  Federal  entities 
located  contiguous  to  the  reservation  of 
the  Tribe  which  is  applying  for 
treatment  as  a  State.  Neighboring  Tribes 
will  be  treated  as  "governmental 
entities”  regardless  of  whether  the 
neighboring  Tribe  is  treated  as  a  State 
for  purposes  of  section  402  or  405  of  the 
CWA.  Where  such  governmental 
entities  are  States,  EPA  intends  to 
provide  notice  and  an  opportunity  to 
comment  to  the  most  appropriate  State 
contacts,  which  may  include,  for 
example,  the  Governor,  Attorney 
General,  or  the  appropriate 
environmental  agency  head.  'The  rule 
limits  the  Agency  to  considering  only 
comments  from  such  “governmental 
entities.”  Local  governments  such  as 
cities  and  counties  or  other  local 
governments  are  not  included  in  the 
definition  of  “governmental  entities,” 
and  EPA  will  not  consider  comments 
received  from  such  governments  in 
reviewing  Tribal  assertions  of  authority. 

EPA  recognizes  that  city  and  county 
governments  which  may  be  subject  to  or 
affected  by  Tribal  standards  may  also 
want  to  conunent  on  the  Tribe’s 
assertion  of  authority.  Although  EPA 
believes  that  the  responsibility  to 
coordinate  with  local  governments  falls 
primarily  upon  the  State,  the  Agency 
will  make  an  effort  to  provide  notice  to 
local  governments  by  placing  an 
announcement  in  appropriate 
newspapers.  Since  the  rule  limits  EPA  to 
considering  comments  from 
governmental  entities,  such  newspaper 
announcements  will  advise  interested 
parties  to  direct  conunents  on  Tribal 
authority  to  appropriate  State 
governments. 

The  process  of  notifying  States  and 
Tribes  and  consulting  with  the 
Department  of  the  Interior,  as  delineated 
in  this  and  other  EPA  regulations 
implementing  the  CWA  and  the  SDWA, 
was  and  is  intended  merely  to  assist  the 
Agency  in  making  its  determination 
whether  a  Tribe  has  adequate  authority 
to  justify  treatment  as  a  State  by  EPA. 
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Such  Botificaticn  and  consultation 
procedures  were  not  and  are  not 
mtended  to  establi^  any  form  of 
adjudication  oc  arbitratioB  process  to 
resolve  differences  between  State  and 
Tribal  governments.  Rather.  EPA  has  a 
duty  to  determine  whether  a  Tribe  has 
adequate  authority,  as  defined  by 
Federal  law  and  EPA  policy,  to  carry  out 
the  grant  or  program  under 
consideration.  The  notification  and 
consultation  procedures  assist  EPA  in 
making  this  determination  by  providing 
infmmation  and  perspectives  from  the 
point  of  view  of  nei^boring  Tribal  and 
State  governments  and  the  Federal 
agency  having  extensive  experience  in 
Federal  Indian  law. 

Under  proposed  §§  123.33(c)  and 
501.24(c),  each  of  the  governmental 
entities  wiH  have  thirty  days  after 
receipt  of  the  notice  to  submit  comments 
to  the  Regional  Administrator. 
Comments  will  be  limited  solely  to  the 
issue  of  the  Tribe's  showing  under 
section  518{eX2).  EPA  wilt  not  consider 
comments  directed  to  whether  the  Tribe 
meets  EPA’s  other  requirements  for 
treatment  as  a  State. 

If  an  Indian  Tribe's  assertion  under 
518(eK2)  is  subjected  to  a  competing 
claim,  proposed  §§  123.33(d)  and 
501.24(d)  provide  that  the  R^onal 
Administrator  will  consult  with  the 
Tribe,  the  governmental  entity 
submitting  comments,  and  the  Secretary 
of  the  Department  of  the  Interior,  or  his 
designee.  Currently,  the  Associate 
Solicitor,  Division  of  Indian  Afiairs  and 
the  Deputy  to  the  Assistant  Secretary — 
Indian  Affairs  (Trust  and  Economic 
Development)  are  the  designees  of  the 
Secretary  of  the  Interior.  Upon  receipt  of 
a  Tribal  application,  EPA  will  forward  a 
copy  of  die  application  and  any 
documents  asserting  a  competing  or 
conflicting  claim  of  authority  to  such 
designees  as  soon  as  possible. 
Comments  from  the  Interior  Department 
will  be  primarily  a  discussion  of  the  law 
applicable  to  the  issue  to  assist  EPA  in 
its  own  deliberations.  No  EPA  decision 
will  be  attributed  to,  or  determined  by, 
the  legal  analysis  offered  by  Interior 
employees. 

After  consultation,  and  in 
consideration  of  comments  received,  the 
Regitmal  AdministFatcM’  will  determine 
whedier  the  Tribe  has  adequately 
demonstrated  that  it  meets  the 
requirements  of  CWA  section  S18{e)(2). 
If  the  Regional  Administrator  condudes 
that  a  Tiibe  has  not  adequately 
demonstrated  its  authority  with  respect 
to  certain  reservation  waters,  then 
Tribd  assumption  of  the  program  will 
be  restricted  accordingly.  Any  such 
determination  by  the  Regiond 


Administrator  is  not  a  detmnination  of 
the  Tribe's  general  regulatory  authority 
but  only  with  respect  to  administration 
of  the  NPDES  and  State  sludge 
management  programs.  A  dispute  over  a 
certain  area  over  whidi  a  Tribe  is 
asserting  authority  wiD  not  necessarily 
dday  the  Agency’s  dedsion  to  treat  a 
Tribe  as  a  State  for  the  nondispated 
areas. 

This  procedure  does  not  imply  that 
States  or  Federal  agencies  have  veto 
power  over  Tribal  applications  for 
treatment  as  a  State.  Rather  the 
procedure  is  simply  intended  to  ensure 
that  the  Tribe  has  the  necessary 
authority  to  administer  the  program  it 
seeks  to  assume.  The  Agency  will  not 
rely  sdely  on  the  assertions  of  a 
competing  regulatory  authority,  it  will 
make  an  independent  evaluation  of  the 
Tribal  showing. 

The  Agency  does  not  believe  it  will-  be 
possible  to  approve  or  disapprove  all 
applications  for  “treatment  as  a  State" 
within  a  designated  time  fiame.  Hie 
Agency  fully  antidpates  that  there  will 
be  instances  where  the  determinations 
under  section  518(eX2)  and  (eX3)  will 
require  the  Agency  to  go  back  to  a  Tribe 
for  clarification  or  additional 
information.  The  Agency's  experience 
with  States  applying  for  various  EPA 
programs  indicates  that  at  times 
meetings  and  discussi(His  between  EPA 
and  the  State  are  necessary  before  all 
requirements  are  met.  The  Agency 
believes  that  the  same  fx-ocess  of 
communication  with  Tribes  will  be 
benefidal  in  ensuring  that  Tribes  meet 
the  “treatment  as  a  State"  criteria  in  an 
expeditious  manner. 

If  the  Regional  Administrator 
determines  that  a  Tribe  meets  the 
requireoaents  for  treatment  as  a  State, 
proposed  §  §  123.33(e)  and  501.24(e) 
provide  that  the  Indian  Tribe  is  eligible 
to  apply  for  assumption  to  the  NPDES  or 
State  sludge  management  program.  It 
should  be  noted  that  a  det«mination 
that  a  Tribe  does  not  meet  tiie 
requirements  for  treatment  as  a  State 
do^  not  predude  the  Tribe  from 
resubmitting  the  application  at  a  future 
date.  If  the  Agency  determines  that  a 
Tribal  application  is  deficient  or 
incomplete,  the  Tribe  should  consult 
with  ^A  on  what  changes  are 
necessary. 

Under  proposed  $§  123.33(f)  and 
501.24(f)  Indian  Tribes  udiich  are  found 
to  be  eligible  for  treatment  as  a  State 
would  be  eligitde  to  request  assumption 
of  the  NPFES  or  State  sludge 
management  program  in  accordance 
with  the  procediues  and  criteria 
applicable  to  State  program  submissions 
(40  CRF  part  123  or  NPDES  (induding 
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NPDES  sludge  management  program):  40 
CFR  part  501  for  non-NPDES  State 
sludge  managemmit  program).  While  not 
required  by  the  regulations,  as  a 
pradical  matter  EPA  expecta  that  the 
Indian  Tribe’s  request  for  treatment  as  a 
State  for  NPDES  or  State  sludge 
managaneat  program  purposes  and  the 
Tribe’s  subnuMion  to  actually  assume 
these  programs  may  occur 
siraultaneoudy.  The  Agency  encourages 
use  of  a  single  sdmtisskm  coi^ining 
the  necessary  information  in  order  to 
mimmize  paperworir  burdens.  In 
addition.  EPA  recognises  mformation 
required  for  State  program  submissions 
may  duplicate  or  overlap  with 
information  required  for  treatment  of  an 
Indian  Tribe  as  a  State.  example, 
proposed  i§  123.32(c)  and  501.23(c) 
provide  that  requests  for  treatment  as  a 
State  are  to  indude  a  Tribal  Attorney 
General  Statement  and  copies  of 
relevant  Tribal  law.  information  which 
is  similar  to  required  elements  of  State 
program  submissions  under  existing 
§§  123.21(aX3)  and  (5)  and 
1$  501.11(aX3)  and  (5).  The  Agency 
wishes  to  emphasize  that  it  does  not 
seek  dufdicative  information,  and  the 
proposal  would  amend  existing 
§  §  123.21(b}  and  501.11fb)  to  make  dear 
that  when  coimidering  the  completeness 
of  an  Indian  Tribe’s  request  to  assume 
the  NPDES  or  State  sludge  management 
program.  EPA  will  take  into  account  any 
infmmation  already  submitted  as  a  part 
of  the  Tribe’s  request  to  be  treated  as  a 
State. 

B.  Transition  in  Permitting  Authority 

In  order  to  avoid  disruptions  to  the 
permitting  process  and  competing 
assertions  of  authority,  it  is  necessary  to 
provide  procedural  anrangmnents  to 
allow  for  the  smooth  transition  from  one 
permitting  authority  to  another.  In  the 
case  where  the  existing  peimitting 
authority  is  EPA.  the  existing  regdations 
already  contain  provisions  addressing 
transition  from  ^A-issued  permits  to 
State-issued  permits.  40  CFR  123.1(d): 
123.24(b);  SOl.l(f)  and  501.14(bXl).  Since 
the  proposal  would  define  approved 
Indian  Tribes  as  “States”  for  purposes 
of  the  regulations,  these  existing 
regulations  would  enable  an  effident 
change  fiom  EPA’s  permitting  autlmrity 
to  the  Indian  Tribe’s  permitting 
authority. 

However,  it  is  possible  that  a  State, 
and  not  EPA.  is  the  existing  authorized 
permitting  authority  for  activities  on  the 
reservation.  Under  40  CFR  123.23(b)  and 
501.13,  a  State  seeking  to  carry  out 
either  die  NPDES  or  State  sludge 
management  programs  on  Indian  lands 
must  provide  a  specific  analysis  of  its 
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authority  to  do  so  in  the  Attorney 
General's  statement  supporting  its 
program  submission,  and  can  be 
authorized  by  EPA  to  issue  permits  on 
Indian  lands  as  part  of  a  State  NPDES  or 
State  sludge  management  program. 

The  existing  regulations  do  not 
contain  provisions  addressing  the 
procedures  for  arranging  the  transition 
from  such  State-issued  permits  (which 
are  issued  by  a  State  which  has  made 
the  requisite  demonstration  discussed  in 
the  previous  paragraph  and  has  been 
authorized  to  issue  permits  consistent 
with  this  demonstration)  to  Indian 
Tribe-issued  permits.  Today’s  proposal 
would  amend  the  regulations  in  various 
ways  to  provide  for  such  an  orderly 
transfer  once  an  Indian  Tribe  is 
approved  for  program  assumption.  First, 
existing  §§  123.22  and  501.12,  which 
address  State  program  submissions, 
would  be  amended  to  provide  that  if  a 
State  has  been  authorized  by  EPA  to 
issue  NPDES  permits  in  accordance  with 
§§  123.23(b)  or  501.13  and  an  Indian 
Tribe  subsequently  seeks  program 
assumption,  the  Indian  Tribe’s  program 
submission  is  to  include  a  description  of 
how  the  Indian  Tribe  and  the  State 
intend  to  accomplish  the  transition  in 
permitting  authority.  As  noted  in  the 
proposed  regulation,  to  the  maximum 
extent  practicable,  the  regulation  calls 
for  (but  does  not  require)  this 
submission  to  include  a  Memorandum  of 
Agreement  between  the  Indian  Tribe 
and  the  previously  authorized  State 
describing  how  the  transition  will  be 
accomplished.  These  provisions  are  set 
forth  in  proposed  §§  123.22(g)  and 
501.12(g). 

Secondr  the  proposed  regulation 
makes  conforming  changes  to  the 
existing  regulations  governing  the 
contents  of  the  Memorandum  of 
Agreement  between  EPA  and  the  Indian 
Tribe  seeking  program  approval 
(§§  123.24(b)(1)  and  501.14(b)).  The 
Memorandum  of  Agreement  between 
EPA  and  the  Indian  Tribe  now  must 
specify  how  the  Tribe  and  previously 
authorized  State  will  accomplish  the 
transition  of  permitting  authority  when  a 
State  (rather  than  EPA)  is  the  existing 
authorized  permitting  authority  for 
reservation  lands.  See  proposed 
§§  123.24(b)(l)(ii)  and  501.14(b)(l)(ii). 

Third,  today’s  proposed  rule  revises 
existing  regulations  governing  the 
transfer  of  EPA’s  permitting  authority 
upon  a  State’s  obtaining  program 
approval  (§§  123.1(d)  and  501.1(f)). 

Those  regulations  currently  provide  that 
upon  a  State’s  obtaining  program 
approval,  EPA  will  suspend  issuing 
permits,  and,  absent  agreement  to  the 
contrary  stated  in  the  Memorandum  of 


Agreement  between  EPA  and  the  State, 
EPA  will  retain  jurisdiction  over  its 
existing  permits  as  specified  there.  The 
language  of  proposed  §§  123.1(d)(2)  and 
501.1(f)(2)  extends  the  current 
procedures  to  cover  the  circumstance  in 
which  a  State  (rather  than  EPA)  is  the 
existing  authorized  permitting  authority 
for  the  reservation  lands.  That  is,  a 
previously  authorized  State  will  retain 
jurisdiction  over  its  existing  permits  as 
described  in  §§  123.1(d)(1)  and 
501.1(f)(1)  absent  a  different 
arrangement  provided  in  the 
Memorandum  of  Agreement  between 
EPA  and  the  Tribe. 

The  last  mechanism  for  obtaining  a 
smooth  transfer  to  Tribal  permitting 
authority  would  involve  amending 
§  123.62(a),  which  addresses  revisions  to 
State  programs.  The  proposal  would  add 
language  to  existing  §  123.62(a)  to  make 
clear  that  if  the  State’s  approved 
program  extends  to  a  Federal  Indian 
reservation  and  an  Indian  Tribe 
subsequently  is  approved  for  program 
assumption,  this  situation  provides 
grounds  for  revision  to  the  State 
program.  The  existing  regulations 
governing  revisions  to  State  sludge 
management  programs  (40  CFR 
501.32(b))  incorporate  the  revision 
procedures  of  §  123.62  by  reference. 
Thus,  this  proposed  amendment  to 
§  123.62(a)  would  also  be  applicable  in 
the  case  of  State  sludge  management 
programs  and  would  not  be  limited  in  its 
applicability  to  NPDES  programs. 

In  keeping  with  section  518(d)  of  the 
CWA,  EPA  strongly  encourages  Indian 
Tribes  and  States  which  have  permitting 
authority  on  reservation  lands  to 
negotiate  cooperative  agreements  to 
provide  for  a  smooth  and  orderly 
bansfer  of  permitting  responsibility. 
Upon  approval  of  the  Indian  Tribe’s 
program  assumption,  EPA  will  promptly 
process  any  necessary  revisions  to  the 
State’s  program  or  Memorandum  of 
Agreement  with  EPA  to  reflect  the 
assumption  of  the  program  by  the  Indian 
Tribe. 

Until  Tribes  qualify  for  the  NPDES  or 
State  sludge  management  programs, 
however,  EPA  or  an  authorized  State 
will  administer  those  programs  on 
Federal  Indian  reservations.  EPA  will, 
whenever  possible,  assume,  without 
deciding,  that  existing  permits  on 
Federal  Indian  reservations  issued  by 
States  without  speciHc  authorization 
under  §§  123.23(b)  or  501.13  contain 
enforceable  limits.  EPA’s  preliminary 
position  on  this  issue  was  expressed  in 
a  September  9, 1988  letter  from  EPA’s 
then  General  Counsel,  Lawrence  Jensen, 
to  Dave  Frohnmayer,  Attorney  General 
for  the  State  of  Oregon,  a  copy  of  which 


is  available  in  the  docket  for  today’s 
rule.  That  letter  provides; 

EPA  is  aware  that  some  states  have  issued 
NPDES  permits  to  certain  dischargers  on 
reservation  lands.  Until  the  NPDES  program 
is  delegated  to  a  tribe,  or  until  EPA  otherwise 
determines  in  consultation  with  a  state  and 
tribe  that  a  state  lacks  jurisdiction  to  issue 
NPDES  permits  on  Indian  lands,  we  will 
assume  without  deciding  that  those  permits 
contain  applicable  eluent  limits,  in  order  to 
ensure  that  controls  on  discharges  to 
reservation  waters  remain  in  place. 

In  other  proposed  CWA  rulemakings, 
EPA  received  comments  on  the  interim 
statements  made  in  Mr.  Jensen’s  letter, 
and  wishes  to  clarify  that  this  policy  is 
not  an  assertion  that  all  State  permits 
for  reservations  are  necessarily  valid  as 
a  matter  of  law.  Rather,  it  is  a  mere 
recognition  that  fully  implementing  a 
role  for  Tribes  under  the  CWA  will 
require  a  period  of  transition.  Were  EPA 
simply  to  ignore  all  previously  issued 
State  permits  in  the  interim  period 
before  the  Tribes  develop  NPDES  or 
State  sludge  management  programs  (or 
EPA  issues  a  federal  permit),  there 
would  be  a  regulatory  void  which  EPA 
believes  would  not  be  beneHcial  to 
preservation  of  water  quality.  Prior  to 
Tribal  assumption  of  the  NPDES  or  State 
sludge  management  programs 
previously  administered  by  a  State,  EPA 
will  give  serious  consideration  to 
Federal  issuance  of  permits  to 
reservation  dischargers  where  it  Hnds  a 
particular  need.  Thus,  EPA  believes  that 
the  Agency’s  policy  is  the  best  approach 
to  this  issue,  and  one  that  best  protects 
reservation  environments  in  the  interim 
period.  To  the  extent  that  the  interim 
guidance  given  in  the  Jensen  letter 
implies  a  different  intent  in  EPA’s 
policy,  today’s  statement  supersedes  it. 

C.  Additional  Proposed  Changes 

In  addition  to  the  changes  discussed 
above,  the  proposal  would  make  a 
number  of  other  changes  to  the 
regulations  to  reflect  definitions 
contained  in  CWA  section  518  and  make 
editorial  and  conforming  changes  as 
necessary  to  adjust  the  regulatory 
language  to  reflect  that  Indian  Tribes 
would  not  be  included  in  the  debnition 
of  “State."  A  summary  of  these 
proposed  changes  is  set  forth  below. 

With  regard  to  definitions  used  in  the 
regulations,  the  proposal  would  revise 
§§  122.2  and  501.2  of  the  regulations  to 
incorporate  the  CWA  section  518 
definitions  of  “Indian  Tribe”  and 
“Federal  Indian  reservation,"  and  also 
would  amend  the  existing  deHnition  of 
“State"  to  make  clear  that  Indian  Tribes 
may  qualify  for  treatment  as  a  State  for 
purposes  of  assuming  the  NPDES  and 
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State  sludge  management  programs. 
Changes  would  also  be  m^e  to  the 
definitions  set  forth  in  9  124.2  as 
necessary  to  incorporate  the  CWA 
section  518(e]  definitions  into  part  124, 
which  establishes  procedures  for 
decision  making  in  several  Federal 
environmental  programs.  In  this  regard, 
the  SDWA  Primacy  Rule  amended 
§  124.2  to  incorporate  the  definition  of 
“Indian  Tribe"  used  in  that  Act  (53  FR 
37410.  September  26. 1988).  The 
deHnition  of  Indian  Tribe  used  in  CWA 
section  518.  however,  differs  from  that 
used  in  the  SDWA.  The  proposal  would 
leave  intact  the  SDWA  definition,  but 
would  add  separate  definitions,  for 
NPDES  purposes,  to  incorporate  the 
CWA's  definitions  of  “Indian  Tribe"  and 
“Federal  Indian  reservation.” 

The  SDWA  Primacy  Rule  also 
amended  the  definition  of  “State"  in 
§  124.2  to  include  “an  Indian  Tribe 
treated  as  a  State. .  .  .  See  53  FR  37410. 
This  definition  is  also  adequate  fw  the 
CWA  because  the  terms  “Indian  Tribe" 
and  “Federal  Indian  reservation"  added 
in  today’s  rule  reflect  the  different 
requirements  of  CWA  section  518(e).  In 
addition,  new  §  124.51(c)  of  this  rule 
provides  that  an  Indian  Tribe  qualified 
for  treatment  as  a  State  for  purposes  of 
the  Water  Quality  Standards  program 
under  40  CFR  131.4  is  qualified  for 
treatment  as  a  State  for  purposes  of 
State  certification  of  water  quality 
standards  pursuant  to  CWA  section 
401(a)(1). 

Because  the  proposal  would  add 
Indian  Tribes  to  the  definition  (rf 
“State,”  the  proposal  also  would  make 
necessary  clarifying  changes  to 
II  123.1(h).  123.21(a)(1).  123.23(b). 
501.11(a)(1),  and  501.13(a)  to  clarify  how 
their  provisions  apply  in  cases  where 
the  "State"  is  an  approved  Indian  Tribe. 
For  example,  1 123.1(h)  refers  to  the  fact 
that  a  State’s  lack  of  authority  over 
Indian  lands  does  not  impede 
assumption  of  the  NPDES  program;  the 
proposal  would  reword  that  provision  to 
make  clear  that  the  section’s  reference 
to  a  State  means  a  State  other  than  an 
approved  Indian  Tribe.  Similarly, 

1 123.21  provides  that  requests  for 
NPDES  program  assumption  are  to  be 
submitted  by  the  State  Governor,  and 
the  proposal  would  add  clarifying 
language  to  provide  that  in  cases  where 
the  State  seeing  the  program  is  an 
approved  Indian  Tribe,  the  submittal  is 
to  come  from  the  Tribal  authority 
equivalent  to  the  Governor. 

Finally.  §  123.1(b),  which  sets  forth  the 
list  of  authorities  under  which  part  123 
is  issued,  would  be  amended  to  add  to 
the  list  specific  reference  to  CWA 
section  518(e). 


IIL  Odier  Issues 

A.  Alaska  Native  Villages  and 
Oklahoma's  Tribes 

Under  section  518  of  the  CWA.  the 
Agency  concludes  that  Alaska  Native 
Villages  (except  for  the  Annette  Island 
Reserve  of  the  MetlakatIa  Indian 
Community)  are  not  eligible  to  apply  for 
treatment  as  a  State  based  on  the 
definition  of  Indian  Tribes.  The  Act  uses 
the  following  definitions  in  section 
518(h): 

(1)  Federal  indian  reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government,  notwithstanding 
the  issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation;  and 

(2)  Indian  Tribe  means  any  Indian  Tribe, 
band,  group,  or  community  recognized  by  the 
Secretary  of  the  Interior  and  exercising 
governmental  authority  over  a  Federal  Indian 
reservation.  [Emphasis  added.) 

The  Agency’s  conclusion  is  based  on 
the  fact  that  since  passage  of  the  Alaska 
Native  Claims  Settlement  Act  (25  U.S.C. 
1618)  in  1971.  Alaska  Native  Villages, 
with  one  limited  exception,  do  not 
exercise  governmental  authority  over 
Federal  Indian  reservations. 

Section  518(g)  of  the  CWA  does  not 
affect  EPA’s  analysis  of  the  status  of 
Alaska  Native  Villages.  Section  518(g) 
states  that 

[n)o  provision  of  this  Act  shall  be  construed 
to— (1)  grant,  enlarge,  or  diminish,  or  in  any 
way  affect  the  scope  of  the  governmental 
authority,  if  any.  of  any  Alaska  Native 
organization,  including  any  federally 
recognized  tribe,  traditional  Alaska  Native 
council,  or  Native  Council  organized  pursuant 
to  the  Act  of  June  18, 1934  (48  Stat.  987),  over 
lands  or  persons  in  Alaska; 

(2)  create  or  validate  any  assertion  by  such 
organization  or  any  form  of  governmental 
authority  over  lands  or  persons  in  Alaska;  or 

(3)  in  any  way  affect  any  assertion  that 
Indian  country,  as  defined  in  1 1151  of  title 
18.  United  States  Code,  exists  or  does  not 
exist  in  Alaska. 

Section  518(g)  merely  clarifies  that 
providing  for  Tribal  participation  under 
the  CWA,  in  and  of  itself,  did  not 
change  the  regulatory  status  of  the 
Alaska  Native  Villages. 

The  Agency  also  concludes  that 
Tribes  on  former  reservations  in 
Oklahoma  and  elsewhere  likewise  are 
not  eligible  to  apply  for  the  CWA 
programs  addressed  in  this  notice 
because  they  do  not  exercise 
governmental  authority  over  Federal 
Indian  reservations  and  therefore  do  not 
meet  the  definitkMi  oi  Tribes  under 
section  518(hKl). 

The  language  of  section  518(c)  of  the 
CWA  was  amended  in  1988  to  allow 
“former  Indian  reservations  in 


C^lahoma  (as  determined  by  the 
Secretary  of  the  Interior)  and  Alaska 
Native  Villages  as  defin^  in  Public  Law 
92-203"  to  qualify  for  certain  funds 
appropriated  under  CWA  section  207. 

See  Public  Law  100-581.  title  IL  section 
207, 102  Stat.  2940.  This  amendment  had 
no  effect  on  today's  rule. 

B.  Response  to  Comments 

EPA  received  approximately  one 
dozen  comments  upon  the  draft 
regulation  as  circulated  on  April  12, 

1989,  to  various  States.  Tribes,  and  EPA 
Offices.  The  commenters  included  the 
Inter  Tribal  Council  of  Arizona,  the 
Seminole  Tribe  of  Florida,  the 
Minnesota  Chippewa  Tribe,  the  Tulalip 
Indian  Tribe,  the  State  of  Washington 
Department  of  Ecology,  the  Colorado 
River  Board  of  California,  the  Colorado 
River  Basin  Salinity  Control  Forum,  the 
State  of  Califmmia  Water  Resources 
Control  Board,  and  the  New  Mexico 
Health  and  Environment  Department. 
The  text  of  this  (H'oposed  regulation 
incorporates  many  of  the  suggestions 
made  by  commenters.  Below,  we 
respond  specifically  to  some  questions 
raised  in  the  comments,  and  will 
respond  to  all  comments  before  the  rule 
is  published  in  final  form. 

Several  individuals  requested  more 
discussion  in  the  proposed  regulation  of 
the  status  of  existing  permits  while  EPA 
reviewed  a  Tribe's  program 
submission(3)  and  after  the  Tribe 
receives  program  approval(s).  As 
discussed  above,  it  is  clear  that  the 
existing  authorized  permitting  authority 
(EPA  or  the  State)  will  continue  to 
administer  the  NPDES  and/or  sludge 
management  pro^ams  until  a  Tribe  is 
determined  eligible  by  EPA  for 
treatment  as  a  State  and  receives 
program  approval  from  EPA.  However, 
once  the  Tribe  receives  program 
approval,  the  proposed  regulation 
(II  123.4(d)(2).  123.24{b)(l)(ii). 

501.1(f)(2).  or  501.14(b)(l)(ii))  provides 
that  the  now-former  auth^zed 
permitting  authority  (either  EPA  or  the 
State)  must  suspend  issuing  new 
permits;  and  the  Tribe  and  the  former 
permitting  authority  should  agree  to  a 
plan  for  the  transfer  of  existing  permits, 
applications,  etc.  However,  the  (xroposed 
rule  also  estaUishes  that,  in  the  absence 
of  a  contrary  arrangement  between  the 
Tribe  and  EPA  as  raeaKKialized  the 
Memorandum  of  Agreement,  the  former 
authorized  permitting  authority  shall 
retain  jurisdiction  over  existing  permits. 
Thus,  the  current  procedure  in  t^  State 
program  regulations  (see  40  CFR  123.1(d) 
or  501.1(f))  for  transfer  of  puisdiction 
from  EPA  to  an  approved  State  has  been 
retained  here. 
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The  question  of  the  use  or  disposal  of 
sludge  from  a  State  on  Federal  Indian 
reservation  lands  generated  elsewhere 
concerned  several  commenters.  For 
example,  one  individual  noted  that 
"[t]he  regulations  do  not  address  the 
situation  where  a  sewage  treatment 
plant  is  located  on  lands  subject  to  a 
State  NPDES  permit  authority  or  a  State 
‘sludge  only'  permit,  but  where  use  and 
disposal  of  the  sludge  will  be  on  Indian 
lands  and  subject  to  a  separate 
authority”.  This  issue  is  not  addressed 
in  the  proposed  regulation  because  it  is 
not  unique  to  treatment  of  “Tribes  as 
States”  for  purposes  of  the  sludger 
management  program.  Section  405(e)  of 
the  CWA  requires  sludge  use  or  disposal 
in  accordance  with  EPA  requirements 
independent  of  where  the  sludge  is 
disposed.  We  refer  the  commenters 
instead  to  general  State  program 
regulations  and  guidance  dealing  with 
the  question  of  interstate  use  or  disposal 
of  sludge.  See,  in  particular,  54  FR 
18729-18732  of  the  preamble  to  the  May 
2, 1989  sludge  regulations. 

Several  comments  requested 
expansion  of  the  language  of  proposed 
regulation  501.12(g).  This  proposed 
regulation  requires  Tribes  seeking  State 
sludge  management  program  approval  to 
provide  EPA  with  a  statement  in  the 
program  description  of  how  pending 
applications,  existing  permits,  and 
supporting  files  will  be  transferred  from 
a  State  which  is  the  “authorized 
permitting  authority”  to  the  Tribe.  The 
commenters  advocated  expansion  of  the 
proposed  regulation  to  cover  the  case  in 
which  a  State  is  in  fact  regulating  the 
use  or  disposal  of  sewage  sludge,  but  it 
is  not  the  “authorized  permitting 
authority.”  However,  we  regard  the 
requested  expansion  as  inconsistent 
with  the  requirements  of  section  405  of 
the  CWA  and  the  State  sludge 
management  regulations  (50  CFR  part 
501).  Section  405  of  the  CWA  prohibits 
the  discharge  of  sewage  sludge 
pollutants  without  a  permit  requiring 
compliance  with  regulations  governing 
the  use  and  disposal  of  the  sludge. 
Paragraph  (f),  as  added  by  the  Water 
Quality  Act  of  1987,  outlines  what 
permits  may  be  issued  to  implement  the 
required  regulations,  including  "State 
permit  programs  approved  by  the 
Administrator.  .  .  .”  Thus,  a  State  may 
administer  a  sludge  management 
program  either  as  part  of  a  402  program 
or  as  part  of  another  non-402  program 
approved  by  the  Administrator  as 
assuring  compliance  with  section  405 
requirements.  See  54  FR  18746.  The  part 
501  regulations  describe  the  general 
requirements  for  development  and 
submission  of  non-NPDES  State  sludge 


management  programs.  As  noted  above, 
40  CFR  501.13  also  requires  a  State 
which  plans  to  administer  the  State 
sludge  management  program  on  Indian 
Lands  to  explain  the  basis  for  its 
authority  to  do  so  in  the  Attorney 
General’s  statement  supporting  the 
program  submission.  Thus,  the  State 
from  which  the  approved  Tribe  seeks 
the  transfer  of  existing  permits,  etc., 
should  be  an  “authorized  permitting 
authority.”  However,  as  indicated 
earlier  in  this  notice,  EPA  will  address 
any  issue  raised  relating  to  State 
jurisdiction  to  issue  permits  on  Federal 
Indian  reservations,  in  consultation  with 
the  State  and  the  Tribe. 

IV.  Request  for  Public  Comment 

EPA  requests  public  comment  and 
information  on  all  aspects  of  this 
proposal. 

V.  Other  Regulatory  Requirements 

A.  Compliance  With  Executive  Order 
12291 

Executive  Order  12291  (46  FR  13193, 
February  19, 1981)  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  “major”  and,  if 
so,  that  a  Regulatory  Impact  Analysis  be 
conducted.  A  major  rule  is  defined  as  a 
regulation  which  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers;  individual  industries; 
Federal,  State  and  local  government 
agencies;  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  the  proposed  rule  does  not 
meet  the  definition  of  a  major 
regulation,  the  Agency  is  not  conducting 
a  Regulatory  Impact  Analysis.  The 
proposed  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
response  to  these  comments  will  be 
available  for  public  inspection  from  the 
person  listed  at  the  beginning  of  this 
notice. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  EPA  has  prepared 
two  Information  Collection  Request 
(ICR)  documents,  one  of  which,  ICR 


168.03,  amends  the  existing  State  NPDES 
Program  ICR  (OMB  #2040-0057),  and  the 
other  of  which,  ICR  1237.04,  amends  the 
existing  State  Sludge  Management 
Program  Requirements  ICR  (OMB 
#2040-0128).  Copies  of  these  ICRs  may 
be  obtained  by  writing  Harold  Woodley, 
Information  Policy  Branch,  EPA,  401  M 
St.,  SW.  (PM-223Y),  Washington,  DC 
20460,  or  by  calling  (202)  260-2738. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1400  hours  per  respondent, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  all  proposed  regulations 
that  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
RFA  recognizes  three  kinds  of  small 
entities  and  defines  them  as  follows: 

— Small  governmental  jurisdictions — 
any  government  of  a  district  with  a 
population  of  less  than  50,000. 

— Small  business — any  business  which 
is  independently  owned  and  operated 
and  not  dominant  in  its  field  as 
defined  by  Small  Business 
Administration  regulations  under 
section  3  of  the  Small  Business  Act. 

— Small  organization — any  not-for-profit 
enterprise  that  is  independently 
owned  and  operated  and  not 
dominant  in  its  field  (e.g.,  private 
hospitals  and  educational 
institutions). 

Using  the  above  definition  of  small 
entity,  EPA  has  concluded  that  the 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  and 
that  a  Regulatory  Flexibility  Analysis  is 
unnecessary.  EPA  has  reached  this 
conclusion  based  on  the  following  , 
considerations. 
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The  proposed  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  governmental 
organizations.  Approximately  280  Indian 
Tribes  are  potentially  eligible  for 
treatment  as  a  State  under  the  NPDES 
and  State  sludge  management  programs. 
While  most  Indian  Tribes  meet  the 
definition  of  small  governmental 
organization  provided  above,  EPA 
believes  the  number  of  Tribes  subject  to 
significant  impacts  as  a  result  of  this 
proposed  regulation  will  be  a  small 
fraction  of  the  total  that  apply.  EPA 
considers  the  information  required  by 
this  rule  to  be  the  minimum  necessary  to 
effectively  evaluate  applications  to  treat 
Indian  Tribes  as  States  for  the  purpose 
of  the  402  permit  and  State  sludge 
management  programs. 

The  proposed  regulation  will  not  have 
a  signihcant  impact  on  a  substantial 
number  of  small  businesses.  Although  it 
is  conceivable  that  an  Indian  Tribe 
could  impose  greater  requirements  upon 
a  permit  applicant  than  the  existing 
permitting  authority,  such  situations  will 
be  rare.  Any  additional  economic 
impact  on  the  public  resulting  from 
implementation  of  this  proposed 
regulation  is  expected  to  be  negligible, 
since  Tribal  regulation  of  these  activities 
is  limited  to  areas  within  Tribal 
jurisdiction. 

The  proposed  regulation  will  not  have 
a  signihcant  impact  on  a  substantial 
number  of  small  organizations  for  the 
same  reasons  that  the  proposed 
regulation  will  not  have  a  signihcant 
impact  on  a  substantial  number  of  small 
businesses. 

Accordingly,  I  certify  that  this 
proposed  regulation,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  number  of  small  entities. 

List  of  Subjects 

40  CFR  Part  122 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Confidential  business  information. 
Hazardous  substances,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply. 

40  CFR  Part  123 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  substances, 
Indian  lands.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 


40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  substances,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

40  CFR  Part  501 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Waste 
treatment  and  disposal. 

Dated:  February  27, 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  chapter  I  of  title  40  of  the 
Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  122—EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Section  122.2  is  amended  by  adding 
in  alphabetical  order,  new  dehnitions 
for  “Federal  Indian  reservation”  and 
“Indian  Tribe.”  and  by  revising  the 
definition  of  “State”  to  read  as  follows: 

§122.2  Definitions. 
***** 

Federal  Indian  reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 
***** 

Indian  Tribe  means  any  Indian  Tribe, 
band,  group,  or  community  recognized 
by  the  Secretary  of  the  Interior  and 
exercising  governmental  authority  over 
a  Federal  Indian  reservation. 
***** 

State  means  any  of  the  50  States,  the 
District  of  Columbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  or  an  Indian  Tribe  as  defined  in 
these  regulations  which  meets  the 
requirements  of  §  123.31. 


PART  123— STATE  PROGRAM 
REQUIREMENTS 

3.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

4.  Section  123.1  is  amended  by 
revising  paragraphs  (b)  and  (h),  by 
redesignating  (d)  as  (dj(l),  and  by 
adding  a  new  paragraph  (d)(2)  to  read  as 
follows: 

§  123.1  Purpose  and  scope. 
***** 

(b)  These  regulations  are  promulgated 
under  the  authority  of  sections  304(i), 
101(e),  405,  and  518(e)  of  the  CWA,  and 
implement  the  requirements  of  those 
sections. 

***** 

(d)(1)  *  *  * 

(2)  The  procedures  outlined  in  the 
preceding  paragraph  (d)(1)  of  this 
section  for  suspension  of  permitting 
authority  and  transfer  of  existing 
permits  will  also  apply  when  EPA 
approves  an  Indian  Tribe’s  application 
to  operate  a  State  program  and  a  State 
was  the  authorized  permitting  authority 
under  §  123.23(b)  for  activities  within 
the  scope  of  the  newly  approved 
program.  The  authorized  State  will 
retain  jurisdiction  over  its  existing 
permits  as  described  in  paragraph  (d)(1) 
of  this  section  absent  a  different 
arrangement  stated  in  the  Memorandum 
of  Agreement  executed  between  EPA 
and  the  Tribe. 

***** 

(h)  In  many  cases.  States  (other  than 
Indian  Tribes)  will  lack  authority  to 
regulate  activities  on  Indian  lands.  This 
lack  of  authority  does  not  impair  that 
State’s  ability  to  obtain  full  program 
approval  in  accordance  with  this  part, 
i.e.,  inability  of  a  State  to  regulate 
activities  on  Indian  lands  does  not 
constitute  ai  partial  program.  EPA  will 
administer  the  program  on  Indian  lands 
if  a  State  (or  Indian  Tribe  treated  as  a 
State)  does  not  seek  or  have  authority  to 
regulate  activities  on  Indian  lands. 
***** 

5.  Section  123.21  is  amended  by 
revising  paragraph  (a)(1),  by 
redesignating  paragraph  (b)  as  (b)(1), 
and  by  adding  a  new  paragraph  (b)(2)  to 
read  as  follows: 

§  123.21  Elements  of  a  program 
submission. 

(a)  *  *  * 

(1)  A  letter  from  the  Governor  of  the 
State  (or  in  the  case  of  an  Indian  Tribe 
eligible  for  treatment  as  a  State  in 
accordance  with  §  123.33(e),  the  Tribal 
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authority  exercising  powers 
substantially  similar  to  those  of  a  State 
Governor)  requesting  program  approval; 

*  e  *  ♦  « 

(b)(1)  *  *  * 

(2)  In  the  case  of  an  Indian  Tribe 
eligible  for  treatment  as  a  State  under 
§  123.33(e).  EPA  shall  take  into 
consideration  the  contents  of  the  Tribe’s 
request  for  treatment  as  a  State 
submitted  under  $  123.32.  in  determinii\g 
if  the  program  submission  required  by 
§  123.21(a)  is  complete. 

*  *  *  «  « 

6.  Section  123.22  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  123.22  Program  description. 

*  *  *  «  * 

(g)  In  the  case  of  Indian  Tribes  eligible 
for  treatment  as  a  State  under 
§  123.33(e).  if  a  State  has  been 
authorized  by  EPA  to  issue  permits  on 
the  Federal  Indian  reservation  in 
accordance  with  §  123.23(b).  a 
description  of  how  responsibility  for 
pending  permit  applications,  existing 
permits,  and  supporting  Hies  will  be 
transferred  from  the  State  to  the  eligible 
Indian  Tribe.  To  the  maximum  extent 
practicable,  this  should  include  a 
Memorandum  of  Agreement  negotiated 
between  the  State  and  the  Indian  Tribe 
addressing  the  arrangements  for  such 
transfer. 

7.  Section  123.23  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  123.23  Attorney  General’s  statement. 
***** 

(b)  If  a  State  (which  is  not  an  Indian 
Tribe)  seeks  authority  over  activities  on 
Indian  lands,  the  statement  shall  contain 
an  appropriate  analysis  of  the  State’s 
authority. 

***** 

8.  Section  123.24  is  amended  by 
redesignating  paragraph  (b)(1)  as 
(b)(l)(i)  and  adding  a  new  paragraph 
(b)(l)(ii)  before  the  note  to  read  as 
follows: 

§  123.24  Memorandum  of  Agreement  with 
the  Regional  Administrator. 
***** 

(b)(l)(i)  *  *  * 

(ii)  Where  a  State  has  been  authorized 
by  EPA  to  issue  permits  in  accordance 
with  §  123.23(b)  on  the  Federal  Indian 
reservation  of  the  Indian  Tribe  seeking 
program  approval,  provisions  describing 
how  the  transfer  of  pending  permit 
applications,  permits,  and  any  other 
information  relevant  to  the  program 
operation  not  already  in  the  possession 
of  the  Indian  Tribe  (e.g.,  support  Hies  for 


permit  issuance,  compliance  reports, 
etc.)  will  be  accomplished. 

***** 

9.  Section  123.25  is  amended  by 
revising  paragraph  (a)(12)  to  read  as 
follows: 

§  123.25  Requirements  for  permitting. 

(a)  *  *  * 

(12)  §  122.41 — (Applicable  permit 
conditions)  (Indian  Tribes  can  satisfy 
enforcement  authority  requirements 
under  §  123.34). 

***** 

10.  Section  123.27  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  123.27  Requirements  for  enforcement 
authority. 

***** 

(e)  Indian  Tribes  that  cannot  satisfy 
the  criminal  enforcement  authority 
requirements  of  this  section  may  still 
receive  program  approval  if  they  meet  the 
requirement  for  enforcement  authority 
established  under  §  123.34. 

11.  Section  123.31  is  added  to  read  as 
follows: 

§  123.31  Requirements  for  treatment  of 
Indian  Tribes  as  States. 

(a)  Section  518(e)  of  the  CWA,  33 
U.S.C.  1377(e),  authorizes  the 
Administrator  to  treat  an  Indian  Tribe 
as  a  State  for  purposes  of  making  the 
Tribe  eligible  to  apply  for  NPDES 
program  authority  if  it  meets  die 
following  criteria: 

(1)  The  Indian  Tribe  is  recognized  by 
the  Secretary  of  the  Interior, 

(2)  The  Indian  Tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  powers. 

(3)  The  functions  to  be  exercised  by 
the  Indian  Tribe  pertain  to  the 
management  and  protection  of  water 
resources  whidi  are  held  by  an  Indian 
Tribe,  held  by  the  United  States  in  trust 
for  the  Indians,  held  by  a  member  of  an 
Indian  Tribe  if  such  property  interest  is 
subject  to  a  trust  restriction  on 
alienation,  or  otherwise  within  the 
borders  of  an  Indian  reservation. 

(4)  'The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the  Regional 
Administrator’s  judgment  of  carrying 
out  the  functions  to  be  exercised,  in  a 
manner  consistent  with  the  terms  and 
purposes  of  the  Act  and  applicable 
regulations,  of  an  effective  NPDES 
permit  program.  This  capability  may  be 
demonstrated  by  the  existence  of 
management  and  technical  skills 
necessary  to  administer  an  effective 
NPDES  permit  program;  by  the  existence 
of  institutions  to  exercise  executive, 
legislative,  and  judicial  hinctions;  and 
by  a  history  of  successful  managerial 


performance  of  public  health  or 
environmental  programs.  There  must  be 
sufficient  independence  of  regulated 
entities  and  the  agency  of  the  Indian 
Tribe  which  assumes  primary 
responsibility  for  establishing  and 
administering  an  NPDES  program 
necessary  to  assure  effective  and  fair 
administration  of  the  program. 

(b)  An  Indian  Tribe  which  the 
Regional  Administrator  determines 
meets  the  criteria  described  in 
paragraph  (a)  of  this  section  must  also 
satisfy  ^e  State  program  requirements 
described  in  this  part  for  assumption  of 
the  State  program. 

12.  Section  123.32  is  added  to  read  as 
follows: 

§  123.32  Request  by  an  Indian  Tribe  for  a 
determination  of  eligibility  for  treatment  as 
a  State. 

An  Indian  Tribe  may  apply  to  the 
Regional  Administrator  for  a 
determination  that  it  qualifies  for 
treatment  as  a  State  pursuant  to  section 
518  of  the  Act  for  purposes  of  seeking 
NPDES  permit  program  approval.  The 
application  shall  be  concise  and 
describe  how  the  Indian  Tribe  will  meet 
each  of  the  requirements  of  §  123.31.  The 
application  shall  include  the  following 
information: 

(a)  a  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior; 

(b)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  government  duties  and 
powers  over  a  defined  area.  This 
statement  shall: 

(1)  Describe  the  form  of  the  Tribal 
government; 

(2)  Describe  the  types  of  government 
functions  currently  performed  by  the 
Tribal  governing  body,  such  as,  but  not 
limited  to,  the  exercise  of  police  powers 
affecting  (or  relating  to)  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(3)  Identify  the  source  of  the  Tribal 
governments  authority  to  carry  out  the 
governmental  functions  ciurently  being 
performed. 

(c)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
authority  under  section  518(e)(2)  of  the 
Act;  a  statement  by  the  Tribal  Attorney 
General  (or  equivalent  official 
authorized  to  represent  the  Tribe  in  all 
legal  matters  in  court  pertaining  to  the 
program  for  which  it  seeks  approval) 
which  describes  the  basis  for  the  Tribe’s 
assertion  (including  the  nature  or 
subject  matter  of  the  asserted  regulatory 
authority);  a  copy  of  all  documents  such 
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as  Tribal  constitutions,  by-laws; 
charters,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe’s  assertion  under 
section  518(e)(2)  of  the  Act;  and  a 
description  of  the  location  of  the  surface 
waters  for  which  the  Tribe  proposes  to 
establish  a  NPDES  permit  program. 

(d)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  to 
administer  an  effective,  environmentally 
sound  NPDES  permit  program.  The 
statement  shall  include: 

(1)  A  description  of  the  Indian  Tribe’s 
previous  management  experience 
including,  but  not  limited  to,  the 
administration  of  programs  and  service 
authorized  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  se^.), 
the  Indian  Mineral  Development  Act  (25 
U.S.C.  2101  etseq.],  or  the  Indian 
Sanitation  Facility  Construction  Activity 
Act  (42  U.S.C.  2004a): 

(2)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body,  and  a  copy  of 
related  Tribal  laws,  regulations,  and 
policies; 

(3)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government; 

(4)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary 
responsibility  for  establishing  and 
administering  a  NPDES  permit  program 
(including  a  description  of  the 
relationship  between  the  existing  or 
proposed  agency  and  its  regulated 
entities); 

(5)  A  description  of  the  technical  and 
administrative  abilities  of  the  staff  to 
administer  and  manage  an  effective, 
environmentally  sound  NPDES  permit 
program  or  a  plan  which  proposes  how 
the  Tribe  will  acquire  additional 
expertise.  The  plan  must  address  how 
the  Tribe  will  obtain  the  funds  to 
acquire  the  administrative  and  technical 
expertise. 

(e)  The  Regional  Administrator  may, 
at  his  discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(f)  If  the  Administrator  or  his  delegate 
has  previously  determined  that  a  Tribe 
has  met  the  requirements  for  “treatment 
as  a  State”  for  other  programs 
authorized  under  the  Safe  Drinking 
Water  Act  or  the  Clean  Water  Act,  then 
the  Tribe  need  only  provide  that 
additional  information  unique  to  the 
NPDES  program  which  is  requested  by 
the  Regional  Administrator. 

13.  Section  123.33  is  added  to  read  as 
follows: 


§  1 23.33  Procedures  for  processing  an 
Indian  Tribe’s  application  for  treatment  as  a 
State. 

(a)  The  Regional  Administrator  shall 
process  an  application  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  §  123.32  in  a  timely  manner. 
He  shall  promptly  notify  the  Indian 
Tribe  of  receipt  of  the  application. 

(b)  Within  30  days  after  receipt  of  the 
Indian  Tribe’s  complete  application  for 
treatment  as  a  State,  the  Regional 
Administrator  shall  notify  all 
appropriate  governmental  entities. 

Notice  shall  include  information  on  the 
substance  of  and  bases  for  the  Tribe’s 
assertions  that  it  meets  the  requirements 
of  §  123.31(a)(3). 

(c)  Each  governmental  entity  so 
notified  by  the  Regional  Administrator 
shall  have  30  days  to  comment  upon  the 
Tribe’s  assertion  of  jurisdiction. 
Comments  by  governmental  entities 
shall  be  limited  to  the  Tribe’s  assertion 
under  §  123.31(a)(3). 

(d)  If  a  Tribe’s  assertion  under 

§  123.31(a)(3)  is  subject  to  a  competing 
or  conflicting  claim,  the  Regional 
Administrator,  after  consultation  with 
the  Secretary  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  the  Tribe  has  adequately 
demonstrated  that  it  meets  the 
requirements  of  §  123.31(a)(3). 

(e)  If  the  Regional  Administrator 
determines  that  a  Tribe  meets  the 
requirements  of  §  123.31,  the  Indian 
Tribe  is  then  eligible  to  be  treated  as  a 
State  for  purposes  of  applying  for 
assumption  of  the  NPDES  permit 
program. 

(H  The  Regional  Administrator  shall 
follow  the  procedures  described  in  40 
CFR  part  123  subpart  D  in  processing  a 
Tribe’s  request  to  assume  the  NPDES 
program. 

14.  Section  123.34  is  added  to  read  as 
follows: 

§  123.34  Provisions  for  Tribal  criminal 
enforcement  authority. 

To  the  extent  that  an  Indian  Tribe  is 
precluded  from  asserting  criminal 
enforcement  authority  as  required  under 
§  123.27,  the  Federal  government  will 
exercise  primary  criminal  enforcement 
responsibility.  ’The  Tribe,  with  the  EPA 
Region,  shall  develop  a  procedure  by 
which  the  Tribal  agency  will  refer 
potential  criminal  violations  to  the 
Regional  Administrator,  as  agreed  to  by 
the  parties,  in  an  appropriate  and  timely 
manner.  This  procedure  shall 
encompass  all  circumstances  in  which 
the  Tribe  is  incapable  of  exercising  the 
enforcement  requirements  of  §  123.27. 
This  agreement  shall  be  incorporated 
into  a  joint  or  separate  Memorandum  of 


Agreement  with  the  EPA  Region,  as 
appropriate. 

15.  Section  123.62  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  123.62  Procedures  for  revision  of  State 
programs. 

*  *  *  «  * 

(a)  *  *  *  Grounds  for  program 
revision  include  cases  where  a  State’s 
existing  approved  program  includes 
authority  to  issue  NPDES  permits  for 
activities  on  a  Federal  Indian 
reservation  and  an  Indian  Tribe  has 
subsequently  been  approved  for 
assumption  of  the  NPDES  program 
under  part  123  extending  to  those  lands. 

*  *  *  «  * 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

16.  'The  authority  citation  for  part  124 
is  revised  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42,  U.S.C.  6901  et  seq.'.  Safe 
Drinking  Water  Act,  42  U.S.C.  300(f)  et  seq.'. 
Clean  Water  Act,  33  U.S.C.  1251  et  seq.; 

Clean  Air  Act,  42  U.S.C.  7401  et  seq. 

17.  Section  124.2  is  amended  by 
adding  in  alphabetical  order  a  definition 
of  “Federal  Indian  reservation"  and 
revising  the  definition  of  “Indian  Tribe” 
to  read  as  follows: 

§  124.2  Definitions. 

«  *  *  *  * 

Federal  Indian  reservation  (in  the 
case  of  NPDES)  means  all  land  within 
the  limits  of  any  Indian  reservation 
under  the  jurisdiction  of  the  United 
States  Government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation. 

***** 

Indian  Tribe  means  (in  the  case  of 
UIC)  any  Indian  Tribe  having  a 
Federally  recognized  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area. 
For  the  NPDES  program,  the  term 
“Indian  Tribe”  means  any  Indian  Tribe, 
band,  group,  or  community  recognized 
by  the  Secretary  of  the  Interior  and 
exercising  governmental  authority  over 
a  Federal  Indian  reservation. 
***** 

18.  Section  124.51  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  124.51  Purpose  and  scope. 
***** 

(c)  As  stated  in  40  CFR  131.4,  an 
Indian  Tribe  that  is  qualified  for 
treatment  as  a  State  for  purposes  of  the 
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Water  Quality  Standards  program  is 
likewise  qualified  for  treatment  as  a 
State  for  purposes  of  State  certification 
of  water  quality  standards  pursuant  to 
section  401(a)(1)  of  the  Act  and  this 
subpart  D. 

PART  501— STATE  SLUDGE 
MANAGEMENT  PROGRAM 
REGULATIONS 

19.  The  authority  citation  for  Part  501 
continues  to  read  as  follows; 

Authority:  The  Qean  Water  Act,  33  U.S.C. 
1251  et  seq. 

20.  Section  501.1  is  amended  by 
revising  paragraph  (c)(5),  by 
redesignating  paragraph  (f)  and  (f)(1). 
and  by  adding  paragraph  (f)(2)  to  read 
as  follows: 

§  501.1  Purpose  and  scope. 

*  *  *  «  * 

(c)  *  ‘  * 

(5)  The  authority  to  abate  violations  of 
the  State  sludge  program,  including  civil 
and  criminal  penalties  and  other  ways 
and  means  of  enforcement.  Indian 
Tribes  can  satisfy  criminal  enforcement 
authority  requirements  under  §  501.25. 

*  *  *  *  « 

(Hd)  *  *  * 

(2)  The  procedures  outlined  in  the 
preceeding  paragraph  (d)(1)  for  the 
suspension  of  permitting  authority  and 
transfer  of  existing  permits  will  also 
apply  when  EPA  approves  an  Indian 
Tribe’s  application  to  operate  a  State 
sludge  management  program  and  a  State 
was  the  authorized  permitting  authority 
under  §  501.13  for  sludge  management 
activities  within  the  scope  of  the  newly 
approved  program.  The  authorized  State 
will  retain  jurisdiction  over  its  existing 
permits  as  described  in  paragraph  (f)(1) 
of  this  section  absent  a  different 
arrangement  stated  in  the  Memorandum 
of  Agreement  executed  between  EPA 
and  the  Tribe. 

***** 

21.  Section  501.2  is  amended  by 
adding  in  alphabetical  order  definitions 
of  “Indian  Tribe"  and  “Federal  Indian 
reservation,"  and  by  revising  the 
deHnition  of  “State”  to  read  as  follows; 

§  501.2  Definitions 
***** 

Federal  Indian  reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 
***** 

Indian  Tribe  means  any  Indian  Tribe, 
band,  group,  or  community  recognized 


by  the  Secretary  of  the  Interior  and 
exercising  governmental  authority  over 
a  Federal  Indian  reservation. 

***** 

State  means  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 

American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  an  Indian  Tribe  as  defined 
in  these  regulations  which  meets  the 
requirements  of  §  501.22. 
***** 

22.  Section  501.11  is  amended  by 
revising  paragraph  (a)(1),  by 
redesignating  paragraph  (b)  as  (b)(1), 
and  by  adding  a  new  paragraph  (b)(2) 
before  the  parenthetical  information 
collection  requirement,  to  read  as 
follows; 

§501.11  Elements  of  a  sludge 
management  program  submission. 

(a) *  *  * 

(1)  A  letter  from  the  Governor  of  the 
State  (or  in  the  case  of  an  Indian  Tribe 
eligible  for  treatment  as  a  State  in 
accordance  with  §  501.24(e),  the  Tribal 
authority  exercising  powers 
substantially  similar  to  those  of  a  State 
Governor)  requesting  approval; 
***** 

(b) (1)  *  *  * 

(2)  In  the  case  of  an  Indian  Tribe 
eligible  for  treatment  as  a  State  under 
§  501.24(e),  EPA  shall  take  into 
consideration  the  contents  of  the  Tribe’s 
request  for  treatment  as  a  State 
submitted  under  §  501.22,  in  determining 
if  the  program  submission  required  by 

§  501.11(a)  is  complete. 
***** 

23.  Section  501.12  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  501.12  Program  description. 
***** 

(g)  In  the  case  of  Indian  Tribes  eligible 
for  treatment  as  a  State  under 
§  501.24(e),  if  a  State  has  been 
authorized  by  EPA  to  issue  permits  on 
the  Federal  Indian  reservation  in 
accordance  with  §  501.13,  a  description 
of  how  responsibility  for  pending  permit 
applications,  existing  permits,  and 
supporting  files  will  be  transferred  from 
the  State  to  the  eligible  Indian  Tribe.  To 
the  maximum  extent  practicable,  this 
should  include  a  Memorandum  of 
Agreement  negotiated  between  the  State 
and  the  Indian  Tribe  addressing  the 
arrangements  for  such  transfer. 

24.  Section  501.13  is  amended  by 
revising  the  last  sentence  of  the 
paragraph  to  read  as  follows: 


§  501.13  Attorney  General’s  statement 

*  *  *  If  a  State  (which  is  not  an 
Indian  Tribe)  seeks  to  carry  out  the 
program  on  Indian  lands,  the  statement 
shall  include  an  appropriate  opinion  and 
analysis  of  the  State’s  legal  authority. 

25.  Section  501.14(b)  is  amended  by 
redesignating  paragraph  (b)(1)  as 
(b)(l)(i)  and  by  adding  paragraph 
(b)(l)(ii)  to  read  as  follows: 

§  501.14  Memorandum  of  Agreement  with 
the  Regional  Administrator. 
***** 

(b)(l)(i)  *  *  * 

(ii)  Where  a  State  has  been  authorized 
by  EPA  to  issue  permits  in  accordance 
with  §  501.13  on  the  Federal  Indian 
reservation  of  the  Indian  Tribe  seeking 
program  approval,  provisions  describing 
how  the  transfer  of  pending  permit 
applications,  permits,  and  any  other 
information  relevant  to  the  program 
operation  not  already  in  the  possession 
of  the  Indian  Tribe  (e.g.,  support  files  for 
permit  issuance,  compliance  reports, 
etc.)  will  be  accomplished. 
***** 

26.  Section  501.15  is  amended  by 
adding  new  paragraph  (b)(15)  to  read  as 
follows; 

§  501.15  Requirements  for  permitting. 
***** 

(b)  *  *  * 

(15)  Indian  Tribes  can  satisfy  the 
criminal  enforcement  authority 
requirements  of  this  section  imder 
§  501.25. 

***** 

27.  Section  501.17  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  501.17  Requirements  for  enforcement 
authority. 

***** 

(e)  Indian  Tribes  that  can  not  satisfy 
the  criminal  enforcement  authority 
requirements  of  this  section  may  still  be 
approved  under  this  part  if  they  meet 
the  requirements  established  in  §  501.25. 

28.  Section  501.22  is  added  to  read  as 
follows: 

§  501.22  Requirements  for  treatment  of 
Indian  Tribes  as  States. 

(a)  Consistent  with  section  518(e)  of 
the  CWA,  33  U.S.C.  1377(e),  the  Regional 
Administrator  will  treat  an  Indian  Tribe 
as  a  State  for  purposes  of  making  the 
Tribe  eligible  to  apply  for  sludge 
management  program  authority  if  it 
meets  the  following  criteria: 

(1)  The  Indian  Tribe  is  recognized  by 
the  Secretary  of  the  Interior. 
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(2)  The  Indian  Tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  powers. 

(3)  The  functions  to  be  exercised  by 
the  Indian  Tribe  pertain  to  the 
management  and  protection  of  water 
resources  which  are  held  by  an  Indian 
Tribe,  held  by  the  United  States  in  trust 
for  the  Indians,  held  by  a  member  of  an 
Indian  Tribe  if  such  property  interest  is 
subject  to  a  trust  restriction  on 
alienation,  or  otherwise  within  the 
borders  of  an  Indian  reservation. 

(4)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator’s  judgment,  of  carrying 
out  the  functions  to  be  exercised,  in  a 
manner  consistent  with  the  terms  and 
purposes  of  the  Act  and  applicable 
regulations,  of  an  effective  sludge 
management  program.  This  capability 
may  be  demonstrated  by  the  existence 
of  management  and  technical  skills 
necessary  to  administer  an  effective 
sludge  management  program;  by  the 
existence  of  institutions  to  exercise 
executive,  legislative,  and  judicial 
functions;  and  by  a  history  of  successful 
managerial  performance  of  public  health 
or  environmental  programs.  There  must 
be  sufficient  independence  of  the 
regulated  entities  and  the  agency  of  the 
Indian  Tribe  which  will  assume  primary 
responsibility  for  establishing  and 
administering  a  sludge  management 
program  necessary  to  assure  effective 
and  fair  administration  of  the  program. 

(b)  An  Indian  Tribe  which  the 
Regional  Administrator  determines 
meets  the  criteria  described  in 
paragraph  (a)  of  this  section  must  also 
satisfy  the  State  program  requirements 
described  in  this  part  for  assumption  of 
the  State  program. 

29.  Section  501.23  is  added  to  read  as 
follows: 

§  501.23  Request  by  an  Indian  Tribe  for  a 
determination  of  eligibility  for  treatment  as 
a  State. 

An  Indian  Tribe  may  apply  to  the 
Regional  Administrator  for  a 
determination  that  it  qualifies  for 
treatment  as  a  State  pursuant  to  section 
518  of  the  Act  for  purposes  of  seeking 
sludge  management  program  approval. 
The  application  shall  be  concise  and 
describe  how  the  Indian  Tribe  will  meet 
each  of  the  requirements  of  §  501.22.  The 
application  shall  include  the  following 
information: 

(a)  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior; 

(b)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 


substantial  governmental  duties  and 
powers  over  8  defined  area.  This 
statement  shall: 

(1)  Describe  the  form  of  the  Tribal 
government; 

(2)  Describe  the  types  of  governmental 
functions  currently  performed  by  the 
Tribal  governing  body,  such  as,  but  not 
limited  to,  the  exercise  of  police  powers 
affecting  (or  relating  to]  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(3)  Identify  the  source  of  the  Tribal 
government’s  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(c)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
authority  under  section  518(e)(2)  of  the 
Act;  a  statement  by  the  Tribal  Attorney 
General  (or  equivalent  official 
authorized  to  represent  the  Tribe  in  all 
legal  matters  in  court  pertaining  to  the 
program  for  which  it  seeks  approval) 
which  describes  the  basis  for  the  Tribe’s 
assertion  (including  the  nature  or 
subject  matter  of  the  asserted  regulatory 
authority);  a  copy  of  ail  documents  such 
as  Tribal  constitutions,  by-laws, 
charters,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe’s  assertion  under 
section  518(e)(2)  of  the  Act. 

(d)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  to 
administer  an  effective,  environmentally 
sound  sludge  management  program.  The 
statement  shall  include: 

(1)  A  description  of  the  Indian  Tribe’s 
previous  management  experience 
including,  but  not  limited  to,  the 
administration  of  programs  and  service 
authorized  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  seq.), 
the  Indian  Mineral  Development  Act  (25 
U.S.C.  2101  et  seq.],  or  the  Indian 
Sanitation  Facility  Construction  Activity 
Act  (42  U.S.C.  2004a); 

(2)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body,  and  a  copy  of 
related  Tribal  laws,  regulations,  and 
policies; 

(3)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government; 

(4)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary 
responsibility  for  establishing  and 
administering  a  sludge  management 
program  (including  a  description  of  the 
relationship  between  the  existing  or 
proposed  agency  and  its  regulated 
entities); 


(5)  A  description  of  the  technical  and 
administrative  abilities  of  the  staff  to 
administer  and  manage  an  effective, 
environmentally  sound  sludge 
management  program  or  a  plan  which 
proposes  how  the  Tribe  will  acquire 
additional  administrative  and  technical 
expertise.  The  plan  must  address  how 
the  Tribe  will  c^tain  the  funds  to 
acquire  the  administrative  and  technical 
expertise. 

(e)  The  Regional  Administrator  may, 
at  his  discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(f)  If  the  Administrator  or  his 
delegatee  has  previously  determined 
that  a  Tribe  has  met  the  requirements 
for  “treatment  as  a  State"  for  other 
programs  authorized  under  the  Safe 
Drinking  Water  Act  or  the  Clean  Water 
Act.  then  the  Tribe  need  only  provide 
that  additional  information  unique  to  the 
sludge  management  program  which  is 
requested  by  the  Regional 
Administrator. 

30.  Section  501.24  is  added  to  read  as 
follows: 

§  501.24  Procedures  for  processing  an 
Indian  Tribe’s  application  for  treatment  as  a 
State. 

(a)  The  Regional  Administrator  shall 
process  an  application  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  §  501.23  in  a  timely  manner. 
He  shall  promptly  notify  the  Indian 
Tribe  of  receipt  of  the  application. 

(b)  Within  30  days  after  receipt  of  the 
Indian  Tribe’s  complete  application  for 
treatment  as  a  State,  the  Regional 
Administrator  shall  notify  all 
appropriate  governmental  entities. 
Notice  shall  include  information  on  the 
substance  and  bases  of  the  Tribe’s 
assertions  that  it  meets  the  requirements 
of  §  501.22(a)(3). 

(c)  Each  governmental  entity  so 
notified  by  the  Regional  Administrator 
shall  have  30  days  to  comment  upon  the 
Tribe’s  assertion  of  jurisdiction. 
Comments  by  governmental  entities 
shall  be  limited  to  the  Tribe’s  assertion 
under  §  501.22(a)(3). 

(d)  If  a  Tribe’s  assertion  under 

§  501.22(a)(3)  is  subject  to  a  competing 
or  conflicting  claim,  the  Regional 
Administrator,  after  consultation  with 
the  Secretary  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  the  Tribe  has  adequately 
demonstrated  that  it  meets  the 
requirements  of  §  501.22(a)(3). 

(e)  If  the  Regional  Administrator 
determines  that  a  Tribe  meets  the 
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requirements  of  §  501.22,  the  Indian 
Tribe  is  then  eligible  to  be  treated  as  a 
State  for  purposes  of  applying  for 
assumption  of  the  sludge  management 
program. 

(f)  The  Regional  Administrator  shall 
follow  the  procedures  described  in  part 
501,  subpart  C  in  processing  a  Tribe's 
request  to  assume  the  sludge 
management  program. 

31.  Section  501.25  is  added  to  read  as 
follows: 


§  501.25  Provisions  for  Tribai  criminal 
enforcement  authority. 

To  the  extent  that  an  Indian  Tribe  is 
precluded  from  asserting  criminal 
enforcement  authority  as  required  under 
§§  501.1(c)(5)  and  501.17,  the  Federal 
Government  will  exercise  primary 
criminal  enforcement  responsibility.  The 
Tribe,  with  the  EPA  Region,  shall 
develop  a  procedure  by  which  the  Tribal 
agency  will  refer  potential  criminal 
violations  to  the  Regional  Administrator, 


as  agreed  to  by  the  parties,  in  an 
appropriate  and  timely  manner.  This 
procedure  shall  encompass  all 
circumstances  in  which  the  Tribe  is 
incapable  of  exercising  the  enforcement 
requirements  of  §§  501.1(c)(5)  and 
501.17.  This  agreement  shall  be 
incorporated  into  a  joint  or  separate 
Memorandum  of  Agreement  with  the 
EPA  Region,  as  appropriate. 

(FR  Doc.  92-5150  Filed  3-9-92;  8:45  am] 
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